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 Judgme nts from the  CJEU re le va nt to compa ny la w

 UK-EU Agre e me nt a nd fre e  move me nt of compa nie s

FOCUS



DEPARTMENT OF LAW
SCHOOL OF BUSINESS AND SOCIAL SCIENCES
AARHUS UNIVERSITY

PROFESSOR
KARSTEN ENGSIG SØRENSEN2

    
  

   

     
   

     

 Ca se s conce rning compa ny la w ha rmonisa tion (dire ctive s a nd re gula tions)
 Ca se s on fre e  move me nts of compa nie s (a nd dire ctors)
 Ca se s on Se rvice  Dire ctive  2006/ 123
 Aspe cts of ge ne ra l EU la w
 Ca se s on EU compe tition la w
 Ca se s on EU tra de  a gre e me nts?

JUDGMENTSRELEVANT FOR COMPANYLAW
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GENERAL PRINCIPLE OF 
ABUSE
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 Fina lly a cce pte d a s a  ge ne ra l principle  of EU la w in C-251/ 16, Cussens, para. 31:
› “The principle that abusive practices are prohibited, as applied to the sphere of VAT by the case-

law stemming from the judgment in Halifax, thus displays the general, comprehensive character 
which is naturally inherent in general principles of EU law…”

• Affirmed by the Grand Chamber in C-359/16, Altun:
 Pa ra . 48: ”According to the  Court’s se ttle d  ca se -la w…” 
 Pa ra . 49: ”The  princip le  of prohibition of fra ud a nd a buse  of rights, e xpre sse d  by tha t ca se -la w, is a  

ge ne ra l princip le  of EU la w which individua ls must comply with. The  a pplica tion of EU le gisla tion 
ca nnot be  e xte nde d to cove r tra nsa ctions ca rrie d  out for the  purpose  of fra udule ntly or wrongfully 
obta ining  a dva nta ge s provide d for by EU la w….” 

A GENERAL PRINCIPLE
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THE APPLICATION OF THE PRINCIPLE

 As a  ge ne ra l principle  it a pplie s to a ll type s of (binding) EU la w
 Wha t te st to use ?
 The  te st de ve lope d in C-110/ 99, Emsland-Stärke, is still often repeated
 Objective element 
 Subjective element
 Proportionality

 What about fraud cases?
 What about cases where restriction on free movement is justified in reasons relating to 

abuse?
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THE APPLICATION 2

 The  principle  ma y be  a pplie d a ga inst priva te  pa rtie s, Me mbe r Sta te s a nd e ve n the  Union 
whe n the y re ly on EU la w

 Ma y be  invoke d by priva te  pa rtie s, Me mbe r Sta te s or Union (conse que ntly, it ca n be  
a pplie d in ca se s be twe e n priva te  pa rtie s, se e C-423/ 15, Kratzer)

 Member States have a duty to apply the principle if they find abuse/fraud, see the Danish 
Beneficial Ownership cases, C-115/16 and others, paras 97-98, and C-116/16 and others, 
paras 71-72

 The principle applies even when national law does not allow for exception in the case of 
abuse/fraud
› A reversal of C-321/05, Kofoed
› Do we need abuse clauses in secondary EU law?
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HOW TO USE THE PRINCIPLE 

 Some  re ce nt e xa mple s show tha t the  principle  ha s “te e th”
› Da nish Be ne ficia l Owne rship ca se s from 26 Fe brua ry 2019 (Joint ca se s C-115/ 16 a nd 

othe rs, N Luxembourg I and Joint Cases C-116/16 and others, T Danmark)
› C-664/17, Ellinika N
› C-359/16, Altun and C-370/17, CRPNPAC

 How may the principle of abuse be used in company law -related cases?
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THE PRINCIPLE AND COMPANY LAW

 We  ma y pre ve nt compa ny sta ke holde rs to re ly on ‘rights’ confe rre d by compa ny la w 
dire ctive s/ re gula tion
› For insta nce  C-367/ 96, Kefalas
› Could supplement the Nordic general clause –remember we can rely directly on EU law

 Restricting access to rely on free movement rights
› The reservation for abuse (= principle?) has been repeated in all cases
› However, not abuse to incorporate in the most attractive jurisdiction or even convert an existing 

company to such a jurisdiction 
› Something more specific (abuse or fraud) is needed.
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NATIONALITY AND RESIDENCE 
REQUIREMENTS FOR 
DIRECTORS
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 Dire ctors or boa rd me mbe rs (ma na ge rs) ma y the mse lve s invoke  e ithe r Art. 45, 49, or 56
› C-107/ 94, Asscher, director who was the sole owner of a company was self -employed
› C-350/96, Clean Car, day-to-day manager was a worker
› C-270/13, Iraklis, President of Port Authority was a worker, para. 41: 

› “Moreover, the Court has previously held, in the context of an examination of the link between a 
member of the board of directors of a capital company and that company, that board members who, 
in return for remuneration, provide services to the company which has appointed them and of which 
they are an integral part, who carry out their activities under the direction or control of another body of 
that company and who can, at any time, be removed from their duties, satisfy the criteria for being 
treated as workers within the meaning of the case -law of the Court (judgment in Danosa, C-232/09….”

HOW TO BENEFIT FROM THE RIGHT OF FREE 
MOVEMENT 
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HOW TO BENEFIT (CONTINUED)
 The ir e mploye r ma y invoke  Art. 45 on the ir be ha lf, se e  C-350/ 96, Clean Car
 Companies may invoke Art. 49 or 56 because they are discriminated or restricted in doing 

business
 Investors may invoke Art. 63

 Does it matter?
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 Compa ny la w me a sure s a pplica ble  to a ll compa nie s incorpora te d in a  sta te  (IncRule s)
 Me a sure s a pplica ble  to bra nche s of compa nie s from othe r Me mbe r Sta te s – compa ny la w 

rule s (Bra nchRule s)
 Me a sure s a pplica ble  to compa nie s conducting ce rta in type s of tra de  (Tra de Rule s)
 Most ca se s conce rn Tra de Rule s, but the se  ma y e a sily be  a pplie d by a na logy to Bra nch 

Rule s, whe re a s it ma y be  more  doubtful if the y a pply to IncRule s.

DIFFERENT TYPES OF RULES RESTRICTING 
FREE MOVEMENT
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PROTECTION AGAINST DISCRIMINATION
 Re quire me nts of na tiona lity of the  Me mbe r Sta te

› C-211/ 89, Factortame II,TradeRule(registration of fishing vessel), Art. 49 infringed
› C-474/12, Scheibel Aircraft, TradeRule(arms trading), Arts. 45 and 49 infringed
› Can easily be applied to BranchRulesand IncRules

 Requirement of residence in the Member State
› C-350/96, Clean Car, TradeRule(but applicable to all trades), Art. 49 infringed
› C-114/97, Comm. v. Spain, TradeRule(private security firm), Arts. 49 and 56 infringed
› Can easily be applied to BranchRulesand IncRules, 

 Language requirements
› C-206/19, KOB, TradeRule(agricultural land acquisition), SD Art. 14(1) infringed
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RESTRICTIONS TO FREE MOVEMENT
 Re quire me nt of EU/ EEA re side nce  a nd na tiona lity

› C-299/ 02, Comm. v. NL, TradeRule
› Companies wanting to register a ship in NL need to have directors and day-to-day 

manager of EU/EEA nationality
› Restriction 
› Cannot be justified in the need to ensure effective control over ship

› Also requirement for companies operating ships that they have director who is a 
EU/EEA national and resident in that region
› Restriction and not justified

› Applicable to BranchRules, but IncRules?.
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E-9/20, ESA V. NORWAY
 Norwe gia n la w re quire s tha t dire ctor a nd ha lf the  boa rd in priva te  limite d compa nie s 

should re side  in Norwa y. Doe s not a pply to EEA na tiona ls a s long a s the y re side  in the  EEA 
(simila r re quire me nt for ha lf the  boa rd me mbe rs of public limite d compa nie s a nd fina ncia l 
unde rta kings)

 For fina ncia l unde rta kings not forme d a s priva te  or public limite d compa nie s more  tha n 
ha lf the  founde rs must be  EEA re side nts re siding in a n EEA sta te

 ESA sta rte d infringe me nt proce e dings a s the y a rgue d tha t Norwa y ha d fa ile d to fulfil its 
obliga tions unde r Article  31 a nd 28 of the  EEA Agre e me nt

 No infringe me nt of the  fre e  move me nt of worke rs provisions a s the se  only prote ct fre e  
move me nt be twe e n EEA sta te s (or whe re  the re  is a  sufficie ntly close  link to EEA), a nd doe s 
not prote ct a  pe rson re siding outside  EEA a nd the re  is no e vide nce  of discrimina tion of EEA 
na tiona l re siding in othe r EEA sta te s.

›
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E-9/20 CONTINUED

 Wa s the  fre e dom of e sta blishme nt infringe d?
› ESAa rgue d tha t the  re quire me nts ma de  it d ifficult to se t up  a  se conda ry e sta blishme nt in Norwa y 

a s the y ha d to re de ploy or re cruit pe rsonne l tha t complie s with the  re quire me nt (re lie s on C-
299/ 02, Comm. v. Ne the rla nds). The  possib ility to obta in a n e xce ption doe s not d iminish the  
re striction, a nd re striction not justifie d  in ne e d to e sta blish jurisd iction ove r the se  pe rsons

› Norway a rgue s the re  is no re striction, a s EEA compa nie s a re  fre e  to se t up  bra nche s (whe re by C-
299/ 02, is not re le va nt), a nd furthe rmore  a ny re striction is justifie d  to e nsure  civil a nd crimina l 
lia b ility

› Icelandic government a rgue d tha t the  provision doe s not inte rfe re  with the  ma na ge me nt of 
compa nie s forme d in othe r EEA sta te s, a nd only a ffe cte d  situa tions whe re  a  subsid ia ry is se t up  in 
Norwa y – a nd he re  the y must e xpe ct to comply with Norwe gia n la w

› Commission supports ESA.
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E-9/20 CONTINUED 
 EFTA Courtfound tha t the re  wa s a n infringe me nt of the  fre e dom of e sta blishme nt

› The  fre e dom e nsure s the  right to chose  the  a ppropria te  le ga l form to pursue  a  
se conda ry e sta blishme nt (pa ra . 75)

› The  fre e dom prohibits a ll re strictions a s the re  is no form of de  minimis rule  (pa ra . 77) –
doe s not discuss ma rke t a cce ss

› The re  is a  re striction since  a n EEA na tiona l wishing to se t up a  compa ny in Norwa y 
ne e ds to se le ct the  ma na ge me nt a ccording to the  Norwe gia n re quire me nts (re fe rs to 
C-299/ 02) (pa ra . 80)

› Also the  re quire me nts ma y re strict the  possibility of EEA na tiona l re side nt in a  non-EEA 
sta te  from forming a  Norwe gia n fina ncia l unde rta king, a nd the  fre e dom of 
e sta blishme nt doe s not re quire  EEA re side nce  (pa ra . 82).
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E-9/20 CONTINUED
 EFTA Court

› The  possibility of ma king discre tiona ry e xe mption doe s not re move  the  re striction 
(pa ra . 83)

› Doe s not a cce pt the  a rgume nt tha t fore ign compa nie s could just form bra nch in 
Norwa y inste a d of a  subsidia ry, a s this re stricts the  choice  be twe e n the  a ppropria te  
le ga l form (pa ra . 86)

› Re striction not justifie d in the  ne e d to e nsure  jurisdiction ove r ma na ge rs
› Inconsiste nt a s only ha lf the  boa rd  should  fulfil re quire me nt
› Why doe s Norwa y ma ke  it possib le  to ma ke  e xe mption from re quire me nt?
› EEA na tiona lity not re quire d  of pe rsons re sid ing  in Norwa y

› No a rgume nt why founde rs of fina ncia l institutions should  fulfil re quire me nts.
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THE CONCEPT OF AN 
UNDERTAKING IN 
COMPETITION LAW
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THE IMPORTANCE OF THE CONCEPT 

 Agre e me nt within one  unde rta king not subje ct to Article  101 TFEU
 Whe n de ciding on whe the r a  firm is domina nt unde r Article  102 it is the  position of the  

unde rta king tha t is re le va nt
 If a  compa ny infringe s EU compe tition la w, othe r compa nie s forming pa rt of the  sa me  

unde rta king ma y a lso be  re sponsible  for a ny fine  or da ma ge s tha t ha s to be  pa id a s a  
conse que nce
› Eve n though EU la w doe s not re gula te  da ma ge s for such infringe me nt, Me mbe r Sta te  must ma ke  it 

possib le  to cla im such da ma ge s (princip le  of e ffe ctive ne ss) a nd EU la w doe s de te rmine  tha t the  
unde rta king is re sponsib le  for such da ma ge s (C-723/ 17, Skanska)

› Directive 2019/1 also requires that fines imposed by Member States for infringement of EU 
competition law are based on the concept of undertaking, see art. 13(5)

› Spill-over in national competition law.
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COMPANY LAW CONSEQUENCES

 Corpora te  structure  doe s not de fine  the  conce pt of the  unde rta king
 Pa re nt compa nie s a nd subsidia rie s

› Must show tha t control is e xe rcise d
› Assumption tha t (a lmost) wholly owne d subsidia ry is controlle d (how ca n you prove  

this is not the  ca se ?)
› For not wholly owne d subsidia ry indica tion of control ne ce ssa ry

› Sa me  pe rsons in ma na ge me nt
› Group complia nce  rule s

› Amounts to pie rcing the  corpora te  ve il
› Conse que nce s for compa ny la w?
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CONSEQUENCES 2

 Are  subsidia rie s lia ble  for the ir pa re nts’ infringe me nts (a nd a re  sibling compa nie s lia ble  for 
e a ch othe r)?
› Some  ca se s focus on the  a bility to control, whe re a s othe rs focus on the  fa ct tha t a  

group is one  e nte rprise
› C-882/ 19, Sumal
› Consequences for other stakeholders in subsidiary (sibling)?

 Joint ventures –the exercise of veto rights may be sufficient to trigger concept of 
undertaking
› E.g. one or more joint venture partner may be liable for infringements of the joint 

venture. 
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C-66/18, COMMISSION V 
HUNGARY
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BACKDROP OF THE CASE

 Gra nd cha mbe r ca se  from 6 Octobe r 2020 
 Hunga ria n la w on highe r e duca tion a llows fore ign institutions to ca rry out a ctivitie s in 

Hunga ry if the re  is a  tre a ty be twe e n Hunga ry a nd the  sta te  whe re  the  institution ha s its 
se a t (not a pplica ble  to EU/ EEA sta te s) a nd if the  fore ign institution is ge nuine ly offe ring 
highe r e duca tion in the  sta te  whe re  it ha s its se a t

 A ca se  a bout CEU/ rule  of la w/ le tte rbox compa nie s
 Court would not ce nsor why the  Commission ha d initia te d the  ca se  
 Commission a rgue d tha t both EU la w a nd GATS infringe d.
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THE JUDGMENT

 Re quire me nt of a ctivity a t se a t infringe d Article  49, se e  Polbud and Centros
 Requirement also infringed Article 16 of the Service Directive 2006/123 as it restricted the 

provision of services and could not be justified
 Did it infringe GATS?

› Hungary argued that any infringement of WTO law should be handled by the DSB of the WTO
› Argument dismissed by the CJEU, as WTO law is part of EU law and therefore something the CJEU 

can decide on and something the Commission can take action to enforce
› GATS mode of supply 3 (establishment) accepted for higher education activities and since an 

agreement was required establishment was not possible (Article XVII Infringed)
› Requirement of activities in seat state discriminatory and therefore infringing the national treatment 

requirement in GATS Article XVII
 Additionally several provisions in the Charter infringed.
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UK-EU TRADE AND 
COOPERATION AGREEMENT
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BACKDROP OF THE AGREEMENT

 Culmina tion of se ve ra l ye a rs of ne ga tions a nd it supple me nts the  Withdra wa l Agre e me nt
 Cle a r tha t UK would not a cce pt fre e  move me nt of pe rsons a nd the re fore  could not be  

a llowe d to be  pa rt of the  inte rna l ma rke t
 Fre e  move me nt of goods fa voure d ove r fre e  move me nt of ca pita l a nd e sta blishme nt
 Only va gue  re fe re nce  to ha rmonisa tion e fforts (le ve l pla ying fie ld)
 The  UK ha ve  ma de  it cle a r tha t the  a gre e me nt is not ba se d on EU la w a nd tha t the y will 

not be  bound by the  ca se  la w of the  CJEU
 The  a gre e me nt doe s not ha ve  dire ct e ffe ct a nd ca n only be  e nforce d via  a  dispute  

se ttle me nt me cha nism ope n to the  UK a nd the  EU (but not othe rs) – a nd a s we  now know 
the  Commission ma y e nforce  the  a gre e me nt a ga inst Me mbe r Sta te s.
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IMPLICATIONS FOR COMPANIES

 SE, SCE a nd EEIG ca n no longe r be  re giste re d in the  UK a nd e ithe r ha d to tra nsfe r the ir 
se a t out of the  UK or conve rt to UK corpora te  form

 Inve stme nt libe ra lisa tion (Pa rt Two, He a ding One , Title  II, Cha pte r 2)
› Who be ne fits?

› Na tiona l a nd le ga l pe rsons of a  Pa rty
› Le ga l pe rsons a re  forme d in e ithe r the  EU or the  UK a nd ha ve  “substa ntia l busine ss ope ra tion” 

in the  te rritorie s of tha t pa rty
› For the  EU “substa ntia l busine ss ope ra tion” should  be  inte rpre te d  a s “e ffe ctive  a nd 

continuous link” (doe s not re a lly ma ke  it cle a re r) 
› Thus a  compa ny must ha ve  some  a ctivitie s in tha t pa rty whe re  it is incorpora te d

› Conse que nce s?
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IMPLICATIONS 2

 Wha t is a n inve stme nt?
› Any rule s tha t a ffe ct the  e sta blishme nt of a n e nte rprise  a nd the  ope ra tion of such a n 

e nte rprise
› Could be  the  forma tion of a  compa ny or the  a cquisition of a  compa ny (10 % of ca pita l 

ma y be  e nough) a nd se tting up a  bra nch
› Re quire me nt of a n e conomic a ctivity in the  e sta blishme nt
› Cross-borde r me rge rs a nd conve rsions a nd tra nsfe r of re a l se a t?

 How a re  inve stme nts prote cte d
› Na tiona l tre a tme nt a nd most fa voure d na tion tre a tme nt
› Some  (limite d) spe cific rights.
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QUESTIONS AND COMMENTS
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