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What Is sustainability due diligence?

e The UN Guiding Principles for Business and Human Rights
(2011)

* Integrated into OECD Guidelines for Multinational Enterprises
in 2011
— OECD Guidance for Due Diligence (2018)

* Integrated into The ILO Tripartite Declaration of Principles
concerning Multinational Enterprises and Social Policy in 2017

 EU Action Plan on sustainable finance, Action 10 (2018)

 EU Parliament call for mandatory due diligence for supply
chains (2020)

« EU Commission Sustainable Corporate Governance (2020)
e Various Member States’ initiatives



https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf
https://www.oecdwatch.org/oecd-ncps/the-oecd-guidelines-for-mnes/
https://www.oecd.org/investment/due-diligence-guidance-for-responsible-business-conduct.htm
https://www.ilo.org/wcmsp5/groups/public/---ed_emp/---emp_ent/---multi/documents/publication/wcms_094386.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52018DC0097
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/659299/EPRS_BRI(2020)659299_EN.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12548-Sustainable-corporate-governance/public-consultation
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Why is sustainability due diligence important?

« A crucial tool for the company & its board

— To identify and mitigate financial & business risks of
unsustainability (forward-looking risk management)

— To begin the transition towards sustainable business
(strategy; business model choice; decision-making)

— As a basis for meaningful reporting (facilitating
sustainable finance, sustainable public procurement, etc)

* A crucial step towards a sustainable future
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What should be encompassed
In sustainability due diligence?

 Environmental issues
— All planetary boundaries issues
— Circularity — shifting towards sustainability

e Social iIssues
— Human rights
— Employment and labour issues
— Social justice — shifting towards sustainability

e (Governance issues
— Anti-corruption, anti-bribery
— Economic governance within a business; taxation
— Consumer and competition issues
— Economic justice — shifting towards sustainability
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The due diligence process

» All sustainability aspects and full scope of business

* Include open and participatory processes with affected
communities and groups; dynamic process

» |dentify negative sustainability impacts and principal risks of
future negative sustainability impacts

* Resolve identified lack of legal compliance

« Basis for ambitious plan for continuous improvement
« Select relevant quantitative and qualitative KPIs

* Follow up: annual reporting and enforcement
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OECD Due Diligence Guidance

IDENTIFY & ASSESS
COMMUNICATE ADVERSE IMPACTS
HOW IMPACTS w0 IN OPERATIONS, SUPPLY CHAINS
ARE ADDRESSED & BUSINESS RELATIONSHIPS

L ]
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RESPONSIBLE o PROVIDE FOROR
BUSINESS CONDUCT COOPERATE
INTO POLICIES & IN REMEDIATION
MANAGEMENT SYSTEMS WHEN APPROPRIATE
TRACK CEASE, PREVENT OR MITIGATE
IMPLEMENTATION T~— ADVERSE IMPACTS
AND RESULTS

Figure 1, OECD DD Guidance, 2018
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IDENTIFY & ASSESS
COMMUNICATE - ADVERSE IMPACTS
HOW IMPACTS T IN OPERATIONS, SUPPLY CHAINS
& BUSINESS RELATIONSHIPS

ARE ADDRESSED
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TRACK ~ CEASE, PREVENT OR MITIGATE
IMPLEMENTATION — ADVERSE IMPACTS
AND RESULTS

Adapted from Figure 1, OECD DD Guidance, 2018
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How should sustainability due diligence be
shaped to affect change?

* A duty for the company and for the board
« Encompass the business of the company
* An integrated sustainability approach
A mandatory company law instrument
— Verification
— Enforcement
— Liability
e No safe harbour, no box ticking...
* Possible defence — crucial for legal certainty
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Further reading

L. Smith et al., Study on due diligence requirements through the
supply chain (2020)

L. Smith & C. Bright, The concept of a ‘safe harbor” and
mandatory human rights due diligence (2020)

B. Sjafjell, Sustainable Value Creation Within Planetary
Boundaries—Reforming Corporate Purpose and Duties of the
Corporate Board (2020)

B. Sjafjell et al., Securing the Future of European Business
(2020), Section 6.2.1 for detailed proposal

OECD Due Diligence Guidance for Responsible Business
Conduct (2018)



https://op.europa.eu/en/publication-detail/-/publication/8ba0a8fd-4c83-11ea-b8b7-01aa75ed71a1/language-en
http://cedis.fd.unl.pt/blog/project/the-concept-of-a-safe-harbour-and-mandatory-human-rights-due-diligence-2/
https://www.mdpi.com/2071-1050/12/15/6245/htm
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3595048
https://www.oecd.org/investment/due-diligence-guidance-for-responsible-business-conduct.htm
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Sustainability due diligence is crucial to
achieving change

Research Group Companies, Markets &
Sustainability(the Company Law Group):
Jus.uio.no/companies

L @BeateSjafjell
3P @CompanylLawGroup #SMARTLegacy
#FuturingNordics


https://www.jus.uio.no/english/research/areas/companies/
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