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ondIY, | would like to thank Morten Foss whom | enj Jled working with on
ECLIP. I would also like to thank all other students and staff at the NRCCL
for their help durm% the writing of this thesis, such as Jason Hoida and Emily
Weitzenboeck for their help with my Ious¥ En%hsh and Gunnar Knoph-Berq
and @ystein Solbakken for all creative coffee Dreaks, Finally, but not least
would”like to thank my supervisors_dr.juris Jon Bing and dr.juris Lee A.
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][atltt)rr]] and the gzl of loving to write! A'large thanks also goes to my family
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have any questions related to it, I would be happy to hear them, and hope-
fully answer them (peter.lenda@jus.uio.no).

Peter Lenda,
June 2001
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1. THE NEED FOR CHOICE-OF-LAW RULES
IN EUROPEAN ELECTRONIC COMMERCE

11 Issue
The main issue addressed in this thesis is whicli country’s substantive law
governs an Internet-based contract for the sale and purchase of a digitised

product within the European Economic Area (EEA).LWhen a commercial
contractual transaction is not purely national but has connections to more
than one country’s legal skl_stem the ‘question will arise as to which country’s
law applies to the transac |on.,Th|s (iuestlon IS important in order to predict
the legal situation of the parties to the transaction hoth before and after a
legal conflict eventuates. , _ . , .

The problem of choice-of-law in contracts is especially relevant in relation
to electronic commerce, One of the greatest advantages of the Internet for
businesses is the possibility of being able to reach ‘clients and customers
worldwide. Yet this advantage can also be a problem since the Internet is ?Io-
bal in reach, relatively borderless and gives few if any clues as to the actual
location of the parties. This is most obvious when it comes to the use of elec-
tronic agents such as electronic marketplaces or Internet over mobile phones.
Domain names on the Internet with endings like “.com™ and “.org” give no
indication as to the country of domicile ofthe people or companies behind a
commercial website. Moreover, websites do not always give an accurate pres-
entation of the people or comﬂany behind them. This can create uncertainty
and problems in relation to choice-of-law questions in contracts. While the
application of a legal system (or, in this thesis, contractual provisions) tradi-
tionally has been limitéd to only one territory, the Internet'is relatively bor-
derless making the appropriate application of legal provisions difficult.

In order to resolve the question, of which codntry’ law applies to an elec-
tronic commerce in relation to electronic commerce transactions involvin
the law of more than one EEA country, there are at least to ways to_proceed.
The first agRroach would be to examine the internal ?rlvate international law
of each EEA country in order to find the choice-of-law rule. This, however,
would involve the examination of 18 different choice-of-law rules. The sec-
ond approach, and the one taken in this thesis, Is to examine the different

1. The EEA-agreement includes (2001) all the EU countries (Belgium, Denmark, Finland,
France, Irefand, Italy, Germany, Greece, Luxembourg, the Netnerlands, Portugal, Spain,
Sweden, Sﬁam and the United _kmgdom) and Norway, Iceland and Liechtenstein. When
applying the term “EEA" in this thesis, 1 refer to these eighteen countries.
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international treaties ?overnlng, choice-of-law that the different EEA country
has ratified and then fo determine whether and how the){ %)dplg to electronic
commerce. The relevant treaties within the EEA are the 1980 Rome Conven-
tion on the Law Appllcab_le to Contractual Obligations, the 1955 Hague
Convention on the International Sale of Goods, and the 1980 United Nations
Convention on Contracts for the International Sale of Goods (CISG).

In order to create an environment where electronic commerce within the
EEA can Rrosper, the parties enga%mg in_such commerce must have confi-
dence in the law and the_ law must be predictable. Unless their legal situation
Is predictable, the potential parties to an electronic commerce transaction will
be discouraged from entering into such transactions and this will hinder the
rise of electronic commerce. Accordingly, the basic purpose of this thesis is to
examine the above treaties in order to quide both individuals and legal per-
sons.ent‘;agjn? in electronic commerce within the EEA so that they can better
predict their Tegal situation.

1.2 Methods

Private international law2 s the instrument to solve legal conflicts with con-
nection to more than one legal s?/stem.S,Its primary purpose is to Pomt out
the place where the conflict should be adjudicated, (i.e. which court decides)
and which law should be used to solve the conflict (i.e. which law applies).
Private international law also has importance as to the enforcement and rec-
ognition of the judgement if it is not to be enforced in the same legal system

2. The name of the field could_sug?est that the rules are international. However, even though
the rules of private international law are often based on international Conventions, most
countries have private international law rules that are part of their own domestic legal sys-
tem. When a case with a foreign element is presented to a court, the latter should appl
these rules (even ex officio). In'some countries, other terms than "private internationa
law" are more commonly used, such as “conflict of laws” or “interlegal law”. In the
Anglo-American countries, most legal writers seem to use the term “conflict of laws”. This

IS ?artly because the disputes in consideration have not been between national laws but

between the laws of the different states within the country (so-called intranational laws).
The term “interlegal law” has heen used by some writers because it does not confuse the
reIatl_o_nsh|F between the “private” and “international” parts of the legal field in question.
Traditional private international law is not a unified body of international law and'in many
cases it can involve more than “private” dimensions of law. However, this thesis retains the
term “private international law” in keeping with its Eurocentric focus and the fact that this
term is still most commonly used in Euroloe. , _

3. Atypical example is when & vendor A, sells his product to a buyer B. The vendor has his
Place of business in country A, while the buyer has his place of business in country B. The
ransaction has connection to both country Aand B



1. The need for choice-of-law rules in European electronic commerce 13

as the judgement. This thesis focuses on the question of how to find the appli-
cable Taw. However, these three main steps are deeply connected to each
other, and cannot exist without the others. If a court does not grant the par-
tiesjurisdiction, the case cannot he tried and a verdict cannot be rendered. If
the ‘court does. not have choice-of-law rules, the court will always apply the
lex fori and this will create an unpredictable_situation for the paities seekln%
the best alternative from the court. Finally, if a court has rendered a verdic
and used its private international law, the case is still unsolved if the case is to
be enforced in another country than the country of the forum. Therefore, the
recognition of the verdict is a central element. Nevertheless, questions refated
tﬁ'Jur}:Sd!Ction’ enforcement and recognition ofjudgments are not treated in
this thesis.

As for the _choice-of-law Frob,lem, there are primarily two types of legal
mechanisms. The first is the traditional private international law provisions.
The objective of these is to harmonise the choice-of-law rules, leaving each
country to have its own substantive rules. The second is international uni-
form law based on the tradition of lex mercatoria.5 , ,

The intention of these provisions is to_harmonise the substantive rules in
an international or geograghlcal perspective. Within the EEA there are two
international uniform law Conventions. The first is the 1964 Hague Conven-
tion on the Uniform Law in_International Sales (ULIS).6 The application of
this Convention is very limited, as out of all the EEA countries only the
United Kingdom is a Slqnatory State. Furthermore, the only other Sl%natory
States are San Marino, srael ‘and Gambia. Because of its limited sphere of

4. These questions are governed by either the 1968 Brussels Convention onjurisdiction and
enforcement ofjudgements i civil and Commercial matters, 11978] 0.J."L 304/36 or the
1988 Lugano Convention on dUI'ISdICtIOH and the enforcement of jidgements in civil and
commercial matters, [1988;2 J. 319/9. However, since the writing of this thesis the EU.
have adoFted the Council Reguiation (EC) No 44/2001 of 22 December 2000 on jurisdic-
tion and the recognition and enforcement ofjudgments in civil and commercial miatters, .
[2001] O.J. L 012/1. Furthermore, The H_a(%ue onference on Private International Law is
waorking on a ?Ipbal convention on jurisdiction and the recognition and enforcement of
judgement that is meant to also apply to the digital environment. The two latter conven-
tions are build upon the same structure as the two first Conventions, and basically there are
no major changes althouhﬁh some precisions relevant for the Internet. _ o

5. Atthe be?mmng of the Middle Ages, the exPansmn of agriculture and the rise of cities in
the Mediferranéan countries led to the development of special courts for merchants. The
law administrated by these courts, the “Law Merchant” or Lex Mercatoria. was the result
of ancient codes develoged among merchants, some of which can be traced back to Meso-
po%_amlei iand Hammurabi. The lex mercatoria represents the earliest form of private inter-
national law.

. JSee thlegg&)ldron homepage: http://www.unidroit.org/english/conventions/c-ulis.ntm (29
une .
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application, this Convention is not treated in this thesis. The second uniform
law Convention is the 1980 United Nations Convention on Contracts in the
International Sale of Goods (CISG). The CISG was intended to replace the
ULIS, which it has in many countries. Of the EEA countries, twelve have
signed the CISG, and more are considering S|gn|nfq It _
There are also two traditional private Intérnational law Conventions that
EEA countries have adopted. The first is the 1955 Hague Convention on the
Law Applicable to the International Sale of Goods.7This Convention has lim-
ited application since only Norway and six EU countries are parties to it
However, the most important private international law Convention within
the EEA Is the Rome Convention on the Law Applicable to Contractual Obli-
|gatlons. This is.a Convention open for signature for only EU countries and all
Ifteen have ratified the Convention. One_central question is how these Con-
ventions interact, such as which Convention will have to yield to the other if
the)<Nare in conflict, , o
hen examining the choice-of-law rules, one has to bear in mind some of
the principal interests lying behind, and promoted by, these private interna-
tional law Conventions. These interests, or practical considerations, are often
in conflict. Some of the conflicts are more familiar in other fields, such as con-
sumer protection. In the latter field, the conflict of interest lies between pro-
tecting the consumer from a stronger professional party on the one hand
versus protecting the interests of the business community on the other.8 The
interest of the husingss community lies in the security of the transactigns -
nameIY that the business can reI)r on the certitude of a transaction. While in
the field. of private international 1aw, the main interest is the demand for pre-
dictability and certainty. The parties must be able to predict their legal situa-
tion. Furthermare, the ‘existing rules must be clear and easy to apply in order
to achieve certainty. On the ofher hand, lies the interest of Tlexibility since the
parties will have a need to choose the most alppropnate Ie?al_provlsmns at
any time of the transaction. Therefore, the rules must be flexible in certain
ways. For the court, flexible rules imply that the judge can more precisely
determine the legal conflict and avoid a Situation where, e.g., one party seeks
the court most favourable to his case - so-called forum § oPplng. The bal-
ance between these interests is essential in order to determine the most appro-
P_rlate_ rule for private international law. Finally, another consideration to this
ield is the interest for a uniform solution, meaning that the choice-of-law

7. See the Hague Conference on Private International Law homepage: http://www.hcch.net/eZ
conventions/text03e.html (29 June 99). .

8. See e.([;. The Green Paper on access of consumers tojustice and the settlement of consumer
disputers in the smgle market (COM (93) 576). For more on EC consumer protection see
Vivienne Kendall, EC Consumer Law. London 1994, Chapter 6.
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rules in different countries should be interpreted in a way that the oufcome of
one interpretation is the same regardless of the court chosen to adjudicate the
case. There are other interests n this field, but they are more thoroughly
treated in Chapter 3

1.3  Definitions andl limitations o

This thesis is not a study in comparative law but rather an examination of the
legal mechanisms goveérning choice-of-law in_cross-border electronic com-
merce contracts within the EEA. Therefore, it is essential to define the limits
of the thesis. As a point of departure, one has to bear in mind that the aim of
the thesis is to examine the choice-of-law rules within the EEA. Consequently,
the main object of this thesis is the examination of the three Conventions
mentioned above and their interrelationship. The result is a thesis with a
broad scope and faqng Froblems of comparison.

The thesis is limited to the study of the choice-of-law rules for contractual
obligations. These rules determine the substantive law governm% the contrac-
tual obligations of an electronic commerce transaction when there is more
than one Ie?al system connected to the transaction. The substantive contract
law is not freated. Other substantive legal fields - e.g. intellectual property
rights questions data,Frotectl_on and extra-contractual questions - are also
not canvassed. In addition, this thesis does only focus on aspects of private
law, while public law, such as criminal law, is not canvassed. =~
~ The choice-of-law rules traditionally belonﬁ to the field of private interna-
tional law. In this thesis, | consider all'rules that lead to the application of
substantive law as being part of private international law, when the contract
has connections to more than one legal system. _ ,

In traditional private international law the question of which law applies
to civil and commercial matters is just one of primarily three questions.. As
mentioned above, this thesis is limited to the question of choice-of-law. This is
primarily because the question of choice-of-law is relevant both when there is
an actual legal conflict beln? resented to the courts, but also, before the legal
conflict has manifested itself, The latter element is essential in order to prevent
the possible legal conflict. The parties to an electronic commerce contract
need to be able’to Pred_lct_thelr legal situation before engaging in commerce,

This thesis is also limited to cross-border commerce between parties situ-
ated within the European Economic Area. These parties can either be Frofes-
sional parties9or private individuals (consumers), and they will respectively have

9. The professional parties can either be individuals or legal persans, while the consumer
always will be an‘individual acting outside his trade or profession.
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their place of business or habitual residence in an EEA country. However, the par-

ties t0 such a contract do not necessarily have to come from different EEA coun-

tries. Even if the parties to a contract come from the same EEA country, the

contract might be connected to another EEA country, e.g. the contract is to be per-.
formed in an EEA country other than the one where the Darties to the contract have

their ﬁ!ace of business. _

This thesis focuses upon the part of electronic commerce that takes place
on the Internet.0In a wide perspective electronic commerce can be described
as including all commerce where at least the contract is concluded by elec-
tronic means, e.g, on the Internet. 1L However, in this thesis electronic com-
merce is understood as commerce in which all commercial transactions are
effected by electronic means.22 As such, this thesis is belngi limited to the buy-
ing and selling of products that can be delivered through the Internet. _

As this thesis Is limited to products delivered through the Internet, this
demands a determination of such products. Products that can be delivered
through the Internet are those products that can be expressed in a dl%ltlsed
form, ‘mostly a digital file, and sent through the communication network
capable of handlln(}; digital signs. Examples of digitised products, reachable
through the Internet, are computer programs and music. Previously the music
ona CD or the computer program on a disc was also a digitised product, but
this digitised product had to be purchased as_a physical object since it was
connected to the CD or disc. Today, the music or computer program is no
longer necessarily connected to a physical object, but can be delivered on the
Internet. 13 It is all these digitised products, also referred to as digital products,
which are the object of this thesis. ~ N _

The nature 0f a digitised ﬁroduct in regard to traditional terms like goods
and services will be gne of the central points canvassed by this thesis. Digi-
tised products constitute the focus of this thesis since, firstly, the Internet

10, However, electronic commerce can app%y other communication networks than the Internet,
e0. a closed network like an Intranet. These are excluded from this thesis when applying
the term electronic commerce. _ ,

11 See Olav Torvund: Juristkontakt nr 1 1999, p. 4, A practical example is the Internet book-
store Amazon.com: it cannot be disputed that this is electronic commerce, even though the
books are physmallyshllipped. o _ N

12 Seee.g. the Australian Electronic Financial Services Efficiency Act of 1997, 12 November
1997."(Link found in Anne Fltz%erald, Brian Fitzgerald, Peter Cook and Cristina Cifuentes:
Going Digital: Legal Issues for Electronic Commerce, Multimedia and the Internet, Pros-
ect Media 1998, Australia, p. 115.) _

13, Traditional goods and services that can_be ordered and sold on the Internet and delivered
Phys_lcally will normally be considered included in electronic commerce. The reason why
raditional goods and services are excluded in this thesis is because they involve a clear con-
nection to d ph¥5|cal place. However, many of the principals treated in this thesis will also
have relevance Tor electronic commerce transactions involving such products.
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becomes more than a traditional communication standard when the whole
contractual transaction (order, purchase, sale and delivery) is completed on
the Internet. Secondly, the Internet can render the parameters of such transac-
tions more uncertain. Contractual transactions using closed systems like tradi-
tional EDI'4are excluded from consideration, although much of the analysis
and discussion in the thesis will be relevant for themtoo. Their exclusion is
due to the fact that most closed systems are based up_on a communications
standard to which the parties agree before any transaction takes place.

. Further, the buying and selling of digifised products is considered to
include two types of party constellations: Business-to-business (B2B) or busi-
ness-to-consumer (BZC). Moreover, except for consumer contracts, all other
sector-specific contracts - e.0. em?loy_m,ent contracts and contracts for the
construction of buildings or other facilities or installations of real roi)ert}/ -
are excluded from consideration here. Finally, third-party conflicts also all
outside the scope of the thesis. Instead, focus is put on the contractual obliga-
tions between the actual parties to the contract.

14 Overview
This thesis is divided into three parts. . _
_Part Lis intended to give a brief introduction to the problems addressed in
this thesis and the technology that causes these problems, Chapter 1
addresses the first aspects of this, while chapter 2 addresses the latter, namely
the technolog]y of the Internet and electronic commerce. Chapter 3 concerns
the legal meffiod to be applied in this thesis. _
Part 2 contains the main part of the thesis. Chaﬁ)ter 4 presents an intro-
duction to the process of determlnm? an appllc%ble aw for contractual obli-
ﬂatlons and gives an overview of the two main chapters of the thesis, chapters
.and 5. The former is a study of the scope of the relevant treaties and espe-
cially in relation to what kind of sale the sale of a dl%lta| product is. In addi-
tion, Chapter 4 attempts fo determine the order of the Conventions, i.g.,
which Convention has to yield to which. In Chapter 5 the choice-of-law rules
of these Conventions are”discussed in order to determine what substantive
contract law is applicable to the contract. It is at this point one has to deter-

14. . Electronic Data Interchange, which has been defined in Rolf Riisnaes, Implementing a
proposal for regulatory reform, Oslo 1992, p. 9, as “...the transmission of data structured
accordm?_lto agreed message standards, between information systems, by electronic
means.” However, this definition does not make explicit that EDI in its ofiginal form works
within a closed system, in contrast to the Internet which is primarily an open system.
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mine whether the existing choice-of-law rules are applicable to the globality
of the Internet. o _ _

The final part of the thesis is Part 3, which analyses and determines the
problems related to the present rules of private international law and their
application to electronic commerce. The problems of the existing private
international law is discussed in chapter 6, which also examines the alterna-
tlh\(e solutions together with an attempt to give a proposal for better rules in
this area.



2.0OVERVIEW OF INTERNET TECHNOLOGY
AND ELECTRONIC COMMERCE

2.1 Introduction _

Electronic commerce has for almost ten, years experienced an enormous

?rowth due to the Internet. Therefore, it is essential to understand how the

nternet works and what makes it different from other tools applied in com-

merce (e.P. the telephone). It is also necessary to examine the legal ramifica-

%lrgﬂgamaonthese differences have for the parties to an electroniC commerce
on.

This chapter addresses five aspects of electronic commerce. Section 2.2
addresses the technology of the Internet, while section 2.3 addresses how this
technoIoFy is applied to"electronic commerce. Section 2.4 addresses the possi-
ble probléms and also advantages of electronic commerce. Section 2.5 con-
centrates on the needs and purposes of the buyer and seller of an electronic
commerce transaction.

2.2 Internet technol_og¥ _ _ _
Private international law is a legal field where questions such as where did an
action take place or from where did someone operate is essential. This is why
It is important to understand how the Internet works.

2.2.1What is the Internet? ) )

The Internet has been defined as: “A large and open international computer
network that consists of many thousand networks all around the world.
Communication over the Interriet takes Place with help of the IP-protocols. A
number of services are offered throu?h he Internet, amongst these the trans-

fer of data files (FTP), electronic mail, World Wide Web etc.” 5 In this defini-
tion there are two important components, the first is that the Internet is an

15, This is my translation of a definition offered by the Norweﬁlan Green Paper on Conver-
%en% NOU ,1999:2,6_K0nver%ens - Sammensmelting av tefe-, data-, og mediesektorene.

he Norwegian definition on the Internet is found in the Appendix 1, p. 183: “Internett -

Er et stort og apent mternase(on,alt datanettverk, som bestar av fusenvis av mindre nettverk
over hele verden. Kommunikasjon over Internett foregar ved hjelp av IP-protokoller. En

rekke ulike tjenester tilbys via Internett, bl.a overfaring av datafiler (FTP), elektronisk post,

World Wide Web etc.
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open network of computers. The second is the common “Iangua(tqe”, l.e. the
communication protocols applied on this open network of computers.

As for the first component - the open computer network - the conse-
quence is that the Internet has a global reach and anyone can connect to it,
including mobile phones. The idea behind the Internet was to create a net-
work of computers so that scientists and others could communicate through
them over Ion_% distances.16Since the network was open for anyone, the Inter-
net grew rapidly first in the United States and then all around the world.
Today the Internet consists of a large variety of networks connected to each
other and with no superstrycture. There are many different owners of net-
works and most important, it is a ?Iobal network. I/ The result is that it is dif-
ficult to determine what actually fakes Flace and where it takes place, since
the network is global and actions on the Internet can originate from any
country connected to the Internet. _ , ,

This structure or rather this network with no hierarchic controllers or
owners is based upon an open communication process. If we all had spoken
the same language, we would all be able to communicate. This is the reality
of the Internet. o

There are several reasons WhY the Internet has been built with an open
communication process and structure. First of all, it was considered that there
could not be one communication centre where all information had to pass
through, because if this centre was destroyed, €. in a war, this type of com-
munication line could no longer be used. Secondly, in order to create the most
efficient structure, the systemshould at all times use the quickest way possible
depending on available capacity in each single case In relation to electronic
commerce contracts, this means that a transaction over the Internet might be
global, even if the contracting parties are located in the same country. If the
guwkestway for a message isto o through another country, the message will

0 90.

2.2.2 How the Communication takes place on the Internet?

So, how can the network use the same Ianguaqe and how does it actually
work? The networks of computers aBpI the telecommunication infrastruc-
ture such as telephone (fixed and mo |Ie>§ and satellite lines provided by the
telecommunication companies. Then the networks communicate, using the

16. The hlStOf% of the Internet can be traced back to the end of the 1960s when the United
States established the Defence Advanced Research Progects Agency (DARPA). See http:/
mfo.|soc.org/8uest/zakonllnternet/H|story/HIT.htmI- ources.

17, ByJanuary 1999 the Internet was believed to consist of more than 43,230,000 hosts and
%ver|_140 80EBetV\t/orks. Many of these networks are public access providers, e.g America

n-line and EUnet.
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same language. The most applied language of the Internet is the open proto-
col of TCP/IP (Transmission Control Protocol/Internet Protocol). 8 The effec-
tiveness and function of these protocols is the result of the technology of

packet s,vvltchm%.IQ o _ o

_ The idea of the packet swnchm% technology is that all digital messages or
files sent on the Internet are divided into small packages and sent fo the
addressee. The TCP divides the message into packages and reassembles them
at the addressee’ end,2while IP gives each package the address and sends the
P_acka es throu?h. Each single packet will choose"its own way to the destina-
jon taking the Tastest line available deFendmg on the different types of cable
ling and on the actual traffic (availability) on these lines.  The packets are
delivered to addresses expressed as four numbers, the IP-number, separated
by periods (i.e. dots), such as 163.52.128.72. Each computer operating on the
Internet will be given an IP-numper,2 but there is no logical connection
between the IP-number and countries. The IP-number can be compared to,an
international phone number, but where it is difficult to determine the physical
location of the origin of the number. It is possible to determine the location of
a computer from an IP-number, but it isa process that requires a more than
average knowledge of the Internet. However, because it would be difficul to
remember such Complex addresses, the IP-number on the Internet is often
translated into domain names.3

18. It must be noted that there are other protocols for communication, but the TCP/IP is the
main Internet protocol (]or communication standard on the Internet[)_ today.

19, The most central works leading to the packet-switching theory was Leonard Kleinrock:
Information Flow in Large Communication Nets, RLE Quarterly Progress Report (July
1961), and J.C.R. Licklider/Welden Clark: On-Line Man Computer Communication
(August 1962). According to Roberts who built the DARPANET for DARPA, it was initially
not created by the military to withstand nuclear war. The latter idea was the result of a paper
on secure packetized voice by Paul Baran: On Distributed Communications Networks.

20.  The packets are reassembled into the original messa%e. If not all packets have reached its
destination, and the message cannot be reconstructed, the computer at the receiver’ end
will'send a message to the senders host computer, and the missing packets will be resent. See
e.g. Nicolaus Negroponte: Being Digital, London 1995, Houder&Stoughton, pp. 233-234.

21, The packets are Sent from comPuters to other computers, called ruters.”A ruter will only

receive the packa?e and store it in order to send it as soon as possible. In addition, ong
ruter will normally only transmit a few packagies of the whole messatl;e. The sender will at
no time be able to predict the wa)é gach gacke takes. See e.g. P. Gralla, How the Internet
Works (4th_ed.]1, Indianapolis 1998, dp(f 8-39. , ,

22. ltis InterNic that gives out the IP adaresses depending on which number is free at the
requested time, seé www.internic.net, _ ,

23. Seeeg. P. Gralla, How the Internet Works (4thed.), Indianapolis 1998, pp. 18-19.
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2.2.3 What can the Internet do for us? _

Accordlngi to the definition of the Internet, a number of services are offered
over the Internet, amongst these the transfer of data files (FTP), electronic
mail (e-mail), World Wide Web (WWW). One of the reasons why the Internet
has ?rown is because of the global expansion of low cost '&ersonal computers
together with the introduction of the graphical browsers. Moreover, the Inter-
net was commercialised in 1990.2 S _

The Internet is used commercially for sending bits of information from
one computer to another. For this Purpose, services have been established so
that d(ljglt,lsed products.can be transterred on the Internet. One can distinguish
these digital products into different groups. For example letters like text'mes-
sages, réports, contracts, digital books, newspapers or letters in the form of
comﬁuter programs and other applications. Another Proup_ls pictures; photo-
graphs or-live pictures in the form of movies or felevision programs. An
important group consists of music or sounds, like musical recordings, on-line
concerts, spoken words included in the film or Internet telephony. These
groups of “products” will in manP/ circumstances be connected.5The gz,raphl-
cal presence of a website on the Internet will often include a combination of
text, pictures and music, together with small computer programs, like JAVA-
scripts. In the foIIowm? paragraph, | will address the services of the Internet
most relevant for elecironic commerce. These services are the World Wide
Web (www), electronic mail (e-mail), file transfer and real time services.

The World Wide Web (www or the web)_is probably the most known
service on the Internet. Any company with respect’ for itself has a
“homepage” on the web. The web contains a vast amount of webpages that
are connected to each other usm? hypertext that allows you to move from
one page to any other page by clicking on the hypertext which is a sort of
address. A webpage may include a wide range of multimedia elements such as
text, graiJhlcs, music, video and pictures. The pages are built up using a
markup antl]uage called HTML (Hypertext Markup Language% that contain

commands felling the browser how to display the page on"the screen and

24, Today the number of users of the Internet is hard to estimate, and Internet specialists rarely
express themselves on the matter. _Accordmgnto one such specialist: “This is too controver-
sial, and relatively inaccurate, an issue which the author does not want to get flamed or
spammed for. Hi§ quess would be between 1 (himself) and 6 billion (but then again, one
never knows if you're a dog on the Net)” - http://info.isoc.org/guest/zakon/internet/His-
t%rg/HlT.htmI. he reason is that many peaple have several Infernet accounts and e-mail
addresses.

25. See NOU 1999:26 Konvergens - Sammensmeltning av tele-, data- ogmediesektorene, pp.
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links to other pages. The markup Iangua_?_es are, however, evolving and the
web contains today a large varlet){ of additional plug-ins together with XML.

The web is built up around all the computers connected to the network,
and this consists of server computers. It is on these computers that the web-
pages are located. A person’s private computer will contact his Internet Serv-
ice Provider, and it Is through the server of this ISP that the information
requested by the person is sought. The ISP’ web server locates and sends the
information to the person’ private computer, where it is displayed through
the computer’s browser, ,

Webpages are the smgle pages displayed at a computer screen, and they
consist of several web objects, e.g. advertlsm%. However, when you seek a
web?age, you will often request a person’ “homepage”, this homepage is
mostly a sort of front page of a collection of pages, which together constitute
a website. One can t_:omPare the home page with the front page of a ma(];azme
and the website with the entire magazine. The website will normalx} be
located at a web server, and it is from this web server all requests of these
pages will be sent. , , _

When web surfersX request information on the www with the help of a
browser program. 27 they will often search using the domain name of the web-
site.8 However, each webpage is identified due to the URI,Z which is the
service responsible for convertln([} IP addresses into text-based names. The
domain name is a part of the URI. These text-based domain names are build
up using top domain, such as .com, .org, .de, or .dk. While the two latter
refer to webpages that most probably aré from Germany and Denmark, the

26. 1.e. the one requesting information on the WWW, e.g. a buyer.
27, The most well-knowni browsers are Netscape, Internet Explorer and Opera. These pro-
grrams are normally free (freeware) on the Internet.
28.  The Domain Name is a unique name that represents each computer on the Internet. (Some
machines have more than one Domain Name.) The Domain Name System (DNS) converts
the Domain Name requested by an Internet User into an IP Address. The location of the
machine with this IP address is known and the information bemth] requested can then be
found, “www.yahoo.com” is an example of a Domain Name. The “com” indicates that
Yahoo is a commercial Organisation. The DNS is how the Internet links together the thou-
sands of Networks that compris it. The DNS is utilised whenever one sends an e-mail or
accesses a particular Webpage. Each computer on the Internet has one of more Domain
Names, such as “amazon.co.uk”. The “,co” indicates a commercial organisation and the
“.uk” could indicate that the comFuter is in the United Kingdom. o
29.  Uniform Resource Identifiers (URIs, which include URLs)rare short strmPs that identify
resources in the web: documents, images, downloadable Tiles, services, efectronic mail-
boxes, and other resources. They make resources available under a variety of naming
schemes and access methods such as HTTP, FTP, and Internet mail addressable in the same
simple way. They reduce the tedium of “log in to this server, then issue this magic com-
mand ..." down to a single click.
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two former do not have any connection to any country but to their type of
business, being either a commercial entity or orﬁamsatlon. However, in rela-
tion to electronic commerce, it must be noted that the use of domain names
applymﬁ toP domains with _endln%qs referring to countries do not necessarily
mean that the server containing the actual webpage is located in the same
countries.d) The result is that it 1s difficult to determiine the location of a ven-
dor selling on the Internet through awebﬁagle.al _ o

The second most common service on the Internet is the anllcatlon of elec-
tronic mail (e-mail). Messages and documents can be sent through the Inter-
net using specific e-mail addresses®and e-mail Sprograms;{%The e-mail service
IS based”on the application protocol SMTP (Secure Mail Transfer Protocol)
that transfers messages from one user to another, However, once a message is
sent, it will be stored in a mailbox at the receiver’ ISP host machine. The
recelver can then access the e-mail from his own computer. The application
protocol for accessing the e-mail is called POP,l(Post Office Protocol). The
reverse process is used to send e-mail. The e-mail address system is built up
using the same domain names system for identifying and remembering an e-
mail address as for webpages. This_ means that the physical location of ven-
dors and buyers on the Internet is difficult to determine.

Finally, I'will also address two other services which are built into the web
but which can exist on their own. The first is the file transfer service based
upon the File Transfer Protocol (ftp). This is an Internet service that gives
access to files and catalogues on a server through the TCP/IP. Once a user is
logged on to an ftp-server, the user can access and transfer files and cata-
Iogzues both ways. This service is important when downloading digital prod-
ucts from the Internet. The last service or services are the real time services, 3
where people can communicate simultaneously such as writing or talking. In
relation to electronic commerce the latter type of service can be applied

30.  Some_companies have even bought the top domain of countries in order to sell it to compa-
nies. The island of Micronesia sold its top domain “.fm” to BRS Media (www.dot.fm),
which sells it to radio stations. _

3L, It can be noted that the telecommunications operators/Intemet access operators may moni-
tor the web and "see” which IP-address requested information from what other IP-gddress.
A service provider on the Internet may also monitor the IP-addresses requesting informa-
tion from him or her. However, he or she is not guarantied that the one requesting informa-
H_or/]hhas not been anonymized, meaning applied-a server for “cleaning” information about

is/her origin. _ B

32 Ane-mail can easily be sent to a large group of people or {)u_st one specific person. The
advantage for companies is that theg can reach a large (j)u lic using e-mail at a low cost.

33 The most-known programs are PINE, Eudora Mail and Microsoft Mail.

oA 1 e 1
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mainly in two ways. First of all, in order to establish communication between
the véndor and the buyer. Secondly, in order to access information from any
information Frowder on-line, such as a television company, concert or radio
station directly.

2.3 Electronic commerce _ _ _
Taking advanta?e of the Internet commercially has become increasingly pop-
ular and imporfant in recent years. The Interriet is a new h|(1;hway for access-
ing clients, customers or business partners. To understand the law that is to
govern electronic commerce, it is also, important to understand the dynamics
of electronic commerce. My oi)lnlon is that one of the most important ques-
tion to ask is: what makes electronic commerce different from traditional
commerce?3 As described in the introduction, this thesis focus on the part of
electronic commerce that includes the buying and selling of digitised products
effected by electronic means on the Internet.” Other known types of electronic
commerce are excluded. , o ,
Electronic commerce is.often used together with traditional forms of busi-
ness. For example companies usually have a shop on the Internet and a phys-
ical shop. Some companies, like Amazon.com, will only have a shop “or
market place on the Internet. Flowever, in all these situations, the buyer may
order a Eroduct on the Internet, and the product will be delivered ph?/su:ally
to him. Flowever, if the product is digitised, it may be delivered digitally over
the Internet. In these situations electonic commerce becomes even more dif-
ferent from traditional business. This is because it is in these types of busi-
nesses that the parties do not need any knowledge of the physical location. of
the counterpart, and the business does not have to rely directly on a third
PartY, e.g the postal company for the delivery.3 If the product ordered over
he Internet must be delivered physically, placing an order over the Internet is
no different than ordering by teléphoné, telefax; telex or letter.

35. With traditional commerce, this thesis refers to commerce where not all contact between the
Bartles is done by electronic means. E.tg. a product is ordered by phone or telefax but shipped
y mail. The mast traditional form of commerce is where the parties meet thsmally and a
* product/products isfare exchanged. In the Electronic. Commerce Directive, the term applied
to distinguish hetween on-line and off-line business is “information society services”.
36.  However, the ISP may be seen as a sort of post-office, and the speed of the line may lower the
speed of delivery. For example if the server is not working, the delivery will not take place.
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An example of a delivery of digital products would be a company selling
music and books on the Inernet. The buyer can order these products on the
Internet, either through e-mail or a www form or java script. As a result of
this order, a contractual obligation is created.37 Moreover, since the products
are delivered digitally the buyer receives them either by e-mail or by down-
loading them from the vendor’s website, using for example a file transter serv-
ice. Throughout this process, the vendor and buyer do not need to be in any
other t Pe of contact. In fact it is highly likely that the parties to the transac-
tion will never meet Prlor or subsequent to contracting. Therefore, the parties
to the contract might never know the location of their counterpart. The result
IS a non-transparent transaction without reference to a territory. This refer-
ence is central to resolving the choice-of-law issue. _

Besides the fact that the Internet has a lack of a reference to a physical
location, the Internet makes electronic commerce global. Because the Internet
IS ?Iobal, those engang in electronic commerce can, reach customers and cli-
ents all around thé world without having to be thsmally present in all coun-
tries. Consequently, the Internet creates a f‘;obal marketplace where all
companies or persons can participate without regard to geographical loca-
tion.3 Due to the lack of transparency of the Internet, a party to an electronic
commerce contract can enter into contracts with a citizen from anywhere
around the world without knowing the location of the latter.

2.4 Advantages and Disadvantages _

This section addresses some of the advantages and d!sadvantaﬁes of elec-
tronic commerce. This is not meant to be a complete list of such aspects of
electronic commerce, but rather an excerpt of those aspects that are most rel-
evant to electronic commerce and choice-of-law rules.

There are man){ adv_antafqes of electronic commerce. One of the central
advantages is the globality of the Internet. Due to the Internet, the vendor can
reach customers around the world, despite ge(ﬁra hical and temporal differ-
ences. Small and medium-sized enterprises (S Esg) are able to be present in
countries where only the ver}/ large multinational Companies used to be. Cus-
tomers can order products from™ anywhere and seek the best price and the
product that best meet their needs.

31, do not attempt to establish whether the contractual obligation is created when the buyer
%?nd,s his order or when the vendor accepts the order. This falls outside the scope of this
Bsis.
38. Even people in countries without an Internet Service Provider (ISP) can access the Internet,
as Inno as fhpv havp a rnmnntpr anH fhp nncsihilitv to rail ahrnarl tn annfhpr TSP
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Another advantage often addressed is the low cost of entering into elec-
tronic commerce. SMES do only need to invest in a computer and an Internet
connection to be present worldwide. However, electronic commerce is also a
large advantage for Iar?e companies. This is because it is expensive to invest
in computer equipment. Electronic commerce applied to its full potential, is
often more cost efficient for the large companies.3 Another reason is that the
large companies can afford the best technical solutions. The result is that it can be
expensive to be poor and that due to the globality of the Internet is an advantage to
be big and to have the resources to be présent worldwide.

In relation to traditional business, electronic commerce often leaves
behind a better record of what actually took place. This is because when
applying electronic commerce and computer software most activity is logged
in an accurate and efficient way. Notwithstanding that it mlght be tampered
with, customer and vendor may often consult the computer Tog, and be able
to correctly determine what took place at what time. ) N

Finally, the interactivity of the Internet and thereby its time_ efficiency can
also be seen as an advantage of electronic commerce.” Companies are_able to
communicate with customers in a far more efficient way than before. The use
of e-mail for communication, or FAQ (Frequently Asked Questions) webpages
or pomﬁuter software for round-the-clock support creates a happier customer,
while the vendor saves time and money. At its best, the close connection
between the customer and vendor or the vendor and the manufacturer can
result in quick improvement of products and more individualised products.

On the other hand, even though the use of Internet or other types of Infor-
mation and Communication Technology (ICT) has man%( advantages, there
are also disadvantages related to the globality and interacfivity of the Internet
and its aspects of time and space. In this thesis, | attempt to identify the main
problems of the Internet in relation to Prlvate international Jaw, One of these,
and maybe the most important, is the lack of transparency in the transaction.
Informétion about a transaction, including personal information, might be
spread around the world in very short time. However, the nature of the infor-
mation,_to which physical |ocation or to whom might be difficult to deter-
mine. Due to these' disadvantages the electronic” commerce transaction
becomes more difficult to trace, identify and distinguish, compared to other
types of husiness a pIyln? traditional forms of communication.4L This phe-
nomenon makes Interret fransactions different from traditional business, and
wil] in this thesis be referred to as the problem of anonymity of Internet trans-
actions. Anonymity or “anonymisation” as Joachim "Benno has introduced

39, This is because it is often the large companies that may heavily reduce their costs by using
electronic means, (e.g. by using e-mail instead of internal paper memosg.
40.  However, this might'cadse problems related to privacy, that is not treated here.
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the term & has been criticised due to its use in a broad sense.4) However, in
this thesis, and only in relation to private international law and electronic
commerce, | use the term in a hroad sense, with the intention of describing
the situations when an electronic commerce transaction lacks transparency
because of the Internet. The anonymisation of Internet transactions can man-
ifest itself in different waYs. However, the main problem, is that both vendor
and buyer, and also legislator may have a Rroblem identifying actions, prod-
ucts, activity, physical locations or even the parties themselves. One of the
legal consequences for private international law, which has until now applied
qual rules depending on a connection between a physical location and an
action, may be unpredictability. .

There are at least five different aspects of the anonymity of Internet trans-
actions: who (which person or persons) are involved in the transaction; what
constitutes the object of the transaction (including elements of privacy4);
where does the transaction take place; when does an activity have legal conse-
quences;®and how are transactions performed. Another tyﬁe,of anonymisa-
tion can be found in the lack of transparency of the technical equipment

41, See Herbert Burkert, Which Law for the European Information Soue%/?, étext of a presen-
tatlonplven at the EC Information Day for senior executives of IEPRC. ICRT and EPC
Brussels, 31 January 1996, httB://www.?md.de/PeopIe/Herbert,Burkert/Brus_seIs.htmI
(December 99), Burkert describes aspects of ICT, stich as the limitations of time, complex-
Ity, quantity, space and physical representation, and by these aspects he sees the transaction
a5 being intangible, invisible and variable to the user. L _

42, See Joachim Benno, Consumer Purchases through Telecommunications in Europe - Appli-
cation ofPrivate International Law to Cross-Border Contractual Disputes, Oslo 1993, pp.
117-122, and Joachim Benno: The “anonymisation”of the transaction and impacts on
legal problems. The IT Law Observatory Report 6/98, Stockholm 1998. In the former, the
term “anonymisation of the transaction” was introduced, while it was elaborated upon
more deeply and independently in the Ia_tterpape_r. . . o ,

43, See Daniel Westman's article, “Informationsteknikens paverkan pa den ratts,hgacreglerm-
gen”, in Blume, Peter, Sred.), |T-rétten 1 1900-talets sista skélvande ar, Nordisk arsbok i
rattsinformatik 1998, Jure, Stockholm 1999, pp. 71-84. In my opinion, in the first foot-
note of his article. Westman criticises Benno for applyln? the term “anonymisation” in a
much too broad sense, trying to describe all problems of the Internet and'legal provisions.
However, in the same article' Westman seems to applsy the same examples as Benno, when
B,e/r&no tr/IES to define what he means with the term. See also on http:/fwww juridicum.su.se/
iri/dawe/.

44, An important legal aspect is the exchange of personal data, and the fact that these can be
exploited by the company receiving information about customers. _

45, It |S|ntere3|ng1to note that until now especially many consumers do not consider the Inter-
net to be a real activity, thereby, maggmmg that an acceEtance on the Internet is not as real
as other acceptances. An example Is the activity of crackers (mostly refered to as Hackers)

who do not consider.themsglve‘s ofgommiu%gny offenses, see e.g. the DVD-case where a
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applied in electronic commerce.46 These [oomts have |mportant_le([1al implica-
tions, especially for anate international law. They also constitue a serious
disadvantage of electronic commerce, because transparency is a key to confi-
dence in electronic commerce. _ ,
In my opinion, the anonymity of the different aspects of an electronic
commerce transaction can be seen as manifested through the sending of bits
from one computer to another. Bits are basically a string of binary numbers.
Before this string is processed at its destination, its content is difficult to
determine. In relation to several fields of law, such as taxation, it is difficult to
determine the legal implications before the actual determination of the hits.
However, even when the bits have been identified, it can still be I_egall_¥ diffi-
cult to determine the content. The bits will manifest themselves in ditferent
ways when ﬁrocessed by a computer, e.g. music, text or pictures. However, in
relation to the traditional world, what are these manifestations? Are IheK, for
instance, services or goods? This will also be an important issue in this thesis.
Another aspect is the anonymity of the parties on the Internet. The Inter-
net is built in a non-hierarchiC global way, where it is difficult to determine
the location of the contracting parties. Through the use of the www or e-mail,
F_artles can be anonymous. This anonymity can be intentional or uninten-
lonal.47 Furthermorg, the anonymity provides uncertainty as to the identity
of the parties, such as their name, hut also as to their location. A Norwe%lan
living In France might still keeln an e-mail address in Norway. The habitual
residence of the Norwegian will be in France, but if he uses a Norwegian e-
mail address, the vendor might still think the Norwegian lives in Norway.
The Internet is a global network and each end computér is difficult to locate.
Neither the domain names system nor e-mail addresses give an accurate loca-

46, This point must not be confused with the lack of such equipment. Electronic commerce
might also see dl_sadvanta%es in the lack of Internet equipment. Anexample is if a company
wants to do business on the Internet, but their customers do not or do not have comPuters
with an_Internet connection. This may be a problem. Another aspect is if they do not use
compatible ealmpment. _

47, Ihave rper_sona ly created several e-mail addresses on the Internet, on web-server and por-
tals offering free e-mail. Some of these e-mail addresses have beenanonymous, such as
anonymous_dummy@yahoo.fr and vanlig_gutt@hotmail.com, while other have been semi-
anonymous, such as pietrix@hotmail.com. My regular address is however the least anony-
mous, peter.lenda@jus.uio.no. However, this is still problematic since I can still establish e-
mail addresses like nthon){_BIalr hotmail.com, and obkuslkf_lam not the Prime Minis-
ter of Enr]JIand. Consequently, it is difficult to determine the parties on the Internet. Finally,
one should note that while my regular e-mail address is intentionally correct, many compa-
nies give their employees e-mail addresses which are short for their names since this is eas-
ler t0 apply, such as if my e-mail address was &JI@]usstud.um.no. This would have been an
unintentional anonymisation of my e-mail address, while some employers give their
employees anonymous e-mail addresses for their safety.


mailto:anonymous_dummy@yahoo.fr
mailto:vanlig_gutt@hotmail.com
mailto:pietrix@hotmail.com
mailto:peter.lenda@jus.uio.no
mailto:Anthony_Blair@hotmail.com
mailto:pl@jusstud.uio.no
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tion of the acting ﬁartle_s. The IP-number of each computer will give the loca-
tion of the server handling the information for one of the parties, but again it
does not (ﬂ\_/e any determination of the location of the one api)llymg the Inter-
net from his home computer. I might be living in Spain, calling up a host-
server in Norway. The IP-number | will be given by the host-server while surf-
ing will locate the server in Norway, but not mylocation in Spain. Further-
more, even though the IP-number makes some identification Bossmle, It is
difficult for the ordinary user to find and appIP/ the IP-number correctly.
Acco,rd_lngily, not even the, IP-number will actually be a definitive source of
identification. Someone with access to satellite communication might be liv-
ing anywhere .on the planet, and therefore be actln(% on the Intemet. The
result is that it is very difficult to determine where the action takes place,
because it is difficult to determine any physical location. With the introduc-
tion of WAP (Wireless Application Protocol) and UMTS enablln? Internet
over mobile phones the mobility and thus the anonymity of the Internet will
be even more evident.

2.5 Parties to electronic commerce

2.5.1 Introduction o .

The anonymity of the Internet may create unpredictability for the Bar_tles. A
central question will be: who is to"bear the risk of such unpredictaoility, the
vendor or the buyer? The nature of the parties is therefore interesting to
address. In electronic commerce, there are basically two parties, the vendor
on one side and the buyer on the other.28 Moreover, one can distinguish
between different R{pe,s of vendors and buyers, e.g. professional parties and
consumers. These distinctions ma¥ have legal importance. In the oIIowm%, I
will address the needs and interests of these parties, in order to see who they
arfethanld twhetther they are more suited to bear the risk of the unpredictability
of the Internet.

2.5.2 The Vendor - the company selling digital products

The vendor is the party s_ellln(% the digital product. In most cases this will be a
company with the intention 0 e,ar_nlngi profits by selling products. However, it
Is also possible for private individuals to sell digital products on the Inter-
net.4 Selling products in order to earn money Involves a certain risk, for
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example the risk of selling with a loss or of not b.eln(‘;, paid. This is why the
vendor has a need to be able to predict his legal situation. Without predicta-
bility, the vendor might not involve himself in cross-border electronic com-
merce and electronic commerce will stagnate. o _

The interest of being able to predict one’s Ie%al situation may also in man
cases be more important for the small and medium-sized enterprises {_SMESX
and private individuals than for large multinational companies. This is
because the large companies have often the economic possibility to hire more
lawyers and apﬁear before different national courts. These companies have
often sub-hranches or contacts in the countries where they deliver, or they are
economwallx strong. Accordingly the% may be represented legally in the
country of their counterpart. On the other hand, the SMES and private indi-
viduals selling digitised Froducts do not often have the means to hire lawyers.
For them it iS esSential 10 be able to predict their legal situation. The impact
of losing the income of a sale can be more drastic. As such, these vendors
might be weak parties in a contractual situation and more vulnerable. This
could lead to the conclusion that SMEs and private individuals should be
more protected in an electronic commerce transaction than a large multina-
tional company. o _

To summon up, as long as there is an intention of sale from a vendor, this
sale is intended for maklng profit. After all, it is the vendor that takes the ini-
tiative when he offers products on the Internet. Consequently, he must accept
that when he intends to sell worldwide there is a certain risk involved. There-
fore, it is mﬁ opinion, that the vendor as such cannot claim any more special
protection than the buyer. This is even if the vendor is a SME qr private indi-
vidual, However, the vendor has an_interest in order to guard his investments,
Therefore, they need predictability in relation to how a potential conflict with
a buyer will be resolved. In other'words, the vendors have an interest in find-
ing one law that can govern the contract, The best solution is that this one
law governs all the vendor’s contractual obligations, regardless of the country
of the buyer and any potential mandatory Tules. These choice-of-law rules
should also be easy t0 apply and give reasdnable certainty.

2.5.3 The buyer . _
The buyer of a digitised product through an electronic commerce transaction
can be either a consumer or a professional party. 5 Within the latter group of

49, E}g];. the Norwegian on-line news?aper Dagbladet, www.dagbladet.no, has a webpage

where Frlvate individuals may offer their €.9. used physical belongings to others. This ser-
vice is tor free. Another exaniple would be on-line auction-houses. As for digital products,
they could be sold at both places.


http://www.dagbladet.no
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buyers, one can distinguish between several types, such as multinational com-
panies or small and medium-sized companies (SMES).. o
Asvendors, these parties have also an interest in beln%able to predict their
legal situation. However, depending on the nature of the party, the risk of
engaging in electronic contracts is manifested in different wa%/s. Professional
buyers are basically considered to be on equal terms with the vendor. This
means that the buyer does not have any special needs of being protected.
However, if the professional Earty Is considered an SME, it is possible that
this company will be ina weaker {)osmon when compared to a large multina-
tional company that may dictate the terms of the contract. However, as they
both exercise Frofessmnal activities with an intention of makmﬁ profit, there
are no special rules required besides rules such as those relating to unfair
competition. Moreover, if a distinction were to be made between SMESs and
other companies, this would not necessarily address the strength of a com-
pany. This is because its number of employees often defines a” SME. Today,
companies tend to outsource much of their activities, leavingjust the creating
core_ within the company, which is the valuable part. An exam;[)le is the Nor-
we%lan software company Opera with its Internet browser. The important
part of the company Is the developers and head management: therefore the
company does not have to be a multinational company such as Microsoft in
order to_expand. This works as Ion? as the product i %ood enough. There-
Iﬁref ahdlstlnctlon between different types of businesses should not be made in
e following.
On the other side, the consumer is generally considered to be the weaker
Ba_rty.51 Therefore, the consumer_has Deen granted special protection from
eing abused by p_ofessional parties.2 This abuse may occur due to contrac-
tual ‘agreements where, the consumer, being a weak partK, must accept con-
tract terms unfair to him or her.33 Furthermore, due to these unfair contract
terms the consumer may suffer economical losses and these losses may have

50.  With “consumer”, this thesis does not refer to the economic concept of a customer buying
and consuming a product and which can be both a private individual and a professional,
By “consumer™, this thesis refers to the judicial concept where a consumer is considered a
private person who acquires goods mainly for his own use and not for resale or use in busi-
ness. See the rapporteurs report on the Rome Convention, hereafter referred to as the
Giuliano-Lagarde Report, [19980] O.J. C 282/1, p. 23.

51. Seee.q. Giuliano-Lagarde R?:port, .23 . , _

52. Seee.q. the Directive 97/7/EC on the protection of consumers in respect to distance  con-
fracts, [1997%,0.1 L 144/19. o

53, Seee,0. Joachim Benno, Consumer Purchases Through Telecommunication in Europe -
ARphC&thﬂ of Private International Law To Cross-Border Disputes, Oslo 1993, pp. 14-15,

where he addresses the expansion of consumer sales and how the market may take advan-

tage of the consumer.
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serious implications. Moreover, the_consumer seldom has the possibility to
hire lawyers to pursue such cases. The interest of protecting consumers has
resulted ‘In several legislative measures in the past, and also on an EEA level.
Examples can be found in EU Conventions and Directivess4 showing that
consumers often are protected from being deprived of their consumer rights
when enterm? into contract with professional parties. The concept of con-
sumer protection can, therefore, not be avoided in private international law.
Consequently, there is a conflict of interest between consumer protection and
the professional party’s need of legal predictability in the contract.

2.6 Final remark

Electronic commerce is one of the fastest growing types of commerce.% How-
ever, even though electronic commerce offer many advantages one must not forget
the problems of electronic commerce, mainly the anonymity if the Internet transac-
tion, which may have legal impact.

54, Seeeq Article 6 of the Council Directive 93/13/EEC of 5.4.1993, on unfair terms in con-
sumer contracts. Article 12 of the Directive 97/7/EC of the European Parliament and of the
Council, of 20.5.1997, on the protection of consumers in respect of distance contracts or
Article 13 of the 1968 Brussels Convention on jurisdiction and the enforcement ofjudg-
ments in civil and commercial matters. o

55.  QECD estimates Fsee httP://www.oecd.Org//dstllsn/lt/ec/prod/e_97-185.htm on OCDE/
GD(97)185) on electronic commerce.


http://www.oecd.Org//dsti/sti/it/ec/prod/e_97-185.htm




3. THE LEGAL METHOD OF PRIVATE INTER-
NATIONAL LAW IN A EUROPEAN CONTEXT

3.1 The Legal Method of This Thesis _

The main objective of this thesis is to examine the choice-of-law _rules that
might_be applied to electronic commerce in one of the eighteen EEA coun-
tries. The court of one of these countries would then have to |nterfret at least
one of the Conventions gover_nm% cross-border sales (ie. the 1980 Rome
Convention on the Law Applicable to Contractual Obligations, the 1955
Hague Convention on the Law Applicable to International Sales of Goods or
the 1980 United Nations Convention on Contracts for the International Sale
of Goods (CISG)). The type of legal method applied may and probably will
influence ifs interpretation. This section will attempt to Driefly address some
of the problems related to the application of a legal method in relation to
questions of private international law within the EEA. _

The question of which legal method to apply can be addressed in several
ways. Some authors have overlooked the problém, by addressing the choice-
of-law problem in a general way and applying the legal method of the coun-
try where they were frained in legal thlnkln%. _

The most correct way to proceed would be undertake a comparative study
of how these Conventions would be interpreted in each EEA country.57 This
IS actuall}; what really happens when a legal conflict is brought beforé a court
of law. The court havm]g its own legal system, will apply its own rules of pri-
vate international law. These rules will in most cases be the incorporated or
transformed international treaties or Conventions of private international
law that the country of this court has signed and ratified. Finally, the court

56. See e.q. Joachim Benno: Consumer Purchases through Telecommunications in Europe,
Complex 4/93. Oslo 1993 or Reinhard Schu: The Applicable Law to Consumer Contracts
Made over the Internet, Int. Journal of Law and Inform. Tech. Vol.5 No 2 1997, Oxford
University Press, o 192-229, -

57. See Michael _Boq, an: Comparative Law, Gateborg (1994), Norstedts Juridik/TANO, p. 45:
“Foreign legislation, juridical decisions, legal preparatory materials (travaux pré-
paratoires), and other sources of law must be used in precisely the same manner as they are
used in the countrY where they originate from, if one desires to obtain an accurate picture
of the foreign Ie?a system. It is a fundamental principle that when studying foreign law
one must respect the System and the hierarchy of sources that exist in thé foreign country in
question. It often occurs, however, that one éntirely unconsciously violates this self-evident
principle.” The latter is very important in view of the framework of this thesis.
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will apPIy its own legal method, and the question of legal method will, as
such, almost never arise. =~
"~ However, the aim of this thesis, is not onl){ to address a legal problem once
it has risen, but also address the legal problem in order to”prevent such as
problem, One question that has to be raised is how to predict ones legal situ-
ation. Moreover, a comparative study of the_Ie&aI methods of all eighteen
countries of the EEA is beyond the scope of this fhesis, as well as beyond the
economic possibilities for most businesses and consumers.3 o
~ The other alternative is then to apply the legal method of public interna-
tional law. The Conventions of this thesis are all international treaties that
fall within the sphere of public international law. As such, there are legal
methods of how to interpret such treaties. The principles of interpretation
laid down in the Vienna Convention on the Law of Treaties,®and also recoF-
nised worldwide in public international law, may therefore, be the only
proper and correct method of interpreting these Conventions.

owever, there might be a third method of interpretation. Even though
not evident, it is my opinion that there are reasons for claiming that the legal
method of the European Court of Justice_may be applied as a common
method for the Conventions of this thesis. The reasoning is that these Con-
ventions are of international character, but as such, also Intended to be inter-
Freted,wnhln_ a specific geographical area, namely the EEA. Within this area
here s one important common court, the European Court of Justice. This
court has its own legal system, and even though not directly binding for the
non-EU countries of the EEA, like Norway, it'is still an important source of
law. However, the most important ar%ument for applying the legal method of
the European Court of Justice for the legal Problems raised by this thesis,
dealing solely with EEA-matters, is that one of the most important principals
of Community law is to aim for the free movement of ;foods and services. The
aim of the private international law Conventions, dealt with here, is also the
sale of services or goods (i.e. digitised produpts& across EEA-horders. Ifa con-
flict were to take place between the Treaty if Rome/EEA TreatP( 0n one side,
and the Conventions of this thesis, on the other, the most |kely outcome
would be that the Conventions would have to yield. These Conventions are
general treaties within the EUIEEA, while the Treaty of Rome/EEA Treaty is a
specific set of rules for_cross-border commerce within a specific geographic
area, Therefore, if the European Court of Justice would come to sucha con-
clusion, as to which treaties would have to yield, this would also mean that

58, Moreover, see e.g. Henri Batiffol; Les contrats en droit international privé comparé, McGill
1981, pp. 2-3, where he claims that even comparative studies have a speculative element.

59.  The Convention was signed in Vienna 23 May 1969, see section 2: Aggllcatlon of Treaties
(Articles 28-30) and section 3: Interpretation of Treaties (Articles 31-32).
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the method of the European Court of Justice could be applied as one common
method for the Conventions of this thesis.

In the following I will attempt to argue wh?]/ such a method could be
applied, why there is a need for one methad, and how this method is to apply
in relation fo the Conventions of this thesis. It is to be noted that it may be
that the method of the European Court of Justice is not necessarily different
from the one of public international law, but an approach tempting to apply
one legal method, that is familiar to most lawyer in Europe has a pragmatic
approach, making a comparative study between treaties within the same geo-
graphic area much easier.

3.2 One legal method and three Conventions

3.2.1Why applying one legal method . o
The need to find one legal method when addressing a set of Conventions is
highly essential for a company doing business on the Internet. This is mainly
because this company risks being brought to court in any of the EEA coun-
tries, as long as there are bu?/ers In these countries. ,

Moreover, even tho_u?h he Conventions treated in this thesis are not of
the same nature, i.e. written by the same authorities, they all beIongi to private
international law. This leads to the fact that the Convenitions should be inter-
preted with the same considerations and principle in mind. S
_Another important point is that, when addressing these Conventions, it is
important to note what type of legal method will be applied. If not, other
legal researchers would not be able’to understand the point of departure for
addressing the Problems. o o _

Most importantly, however, in this part of the thesis | will try to point out
some principal ?m elines as to what sources of law will be rélevant in the
interpretation of the choice-of-law rules in the EEA in the context of cross-
border contractual obligations, These quidelines are meant to be an expres-
sion of de lege lata,@ but, before the European Court Justice or any other
national court acknowledges such an approach, there is uncertainty as to if
this is correct. _ o _ _

Finally, the most important reason in this thesis for attempting to aplply
one legal method to these international conventions and treaties, ‘It the fact
that there is a need for a practical approach.

60. le. the current légal situation and interprétation of existing law.
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3.2.2 What do the Conventions say about interpretation .
Before a legal common method can be applied, one will have to examine the
nature of these Conventions. -

The Rome Convention is the result of legal needs within the EU. However,
the Convention is not hased upon Article 249 of the Treaty of Rome.6l
Accordingly, the European Court of Justice (ECJ) has no right to give binding
rulings concerning the Rome Convention.” Therefore, the signatory states
entered into the Brussels Protocol on the Rome_Convention,&@ which’in Arti-
cle 1 has given the ECJ the right to give preliminary binding rulings in ques-
tions demanding an interpretation of the Rome Convention. This Protocol
has, however, not yet come into force, as, according to Article 6, seven States
must ratify the Protocol before it enters into force. And, since the Protocol i
not yet in force, the ECJ cannot at present interpret the Rome Convention.
On the other hand, this is a matter ot time, and when the Protocol is in force
the legal method of the ECJ will have direct relevance as to the legal method
applied to the Rome Convention.w _ _ 3

The Hague Convention is an international Convention ratified by seven
countries and the result of the seventh Hague Conference on private interna-
tional law. The countries that have ratified the Convention have implemented
It as a part of theii domestic law and, as such, it is the domestic legal method
of each country that is important in its interpretation. However, as it is an
international Convention, there are several principles of interpretation of
international treaties mf_Iuencn&g Its interpretation. Conseqruently, the princi-
ﬁles laid down in the Vienna Convention on the Law of Treatieset will also

ave relevance in the interpretation of the Hague Convention, together with
theFrepara_tory work on the Hague Convention. .
he United Nations Convention on Contracts for the International Sale of
Goods (CISG) is also an_international Convention, hut based on the work of
trtwet,UN%ITRAL.GB The interpretation of the CISG is addressed in Article 7,
stating:

61. Previously Article 189 of the EC TreatX, prior to the amendment of the Treaty of Amsterdam.

62. 19 December 1988, [_1989;nO.J. L48/1. o , _

63.  Moreover, it is plausible that the Rome Convention will be implemented into Community
law as a regulation in short time. The work on the Rome Il Convention on the law applica-
ble to extra-contractual obligations has also come quite far and the Rome Il will probably
be implemented as a EU regulation. _ o ,

64. The Convention was signed in Vienna 23 May 1969, see section 2: Application of Treaties
(Articles 28-30) and section 3: Interpretation of Treaties (Articles 31-32).

65.  United Nations Commission on International Trade Law.
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“(2) In the interpretation of this Convention, regard is to be had to its inter-
national character and to the need to promote Uniformity in its aP,lecatlon
and the observance ofgood faith in international trade. {2) Questions con-
cerning matters governed by this Convention which are not expressly set-
tled in”it, are to be settled in conformity with the general principles on
which it Is based or, in the absence of such principles, in conformity with
the law applicable by virtue of the rules ofprivate international law. ”

The Convention demands an interpretation where regard must be given to its
international character and a need to promote uniformity in its application.
The central works on the Convention are the documents describing the legis-

lative history of the conference Ieadln% to the CISG.67 It is these documents
which can best give an mp_ressmn of the general prlnmples behind the CISG
which also means its intention. As such, these documents are to be considered
travaux préparatoires (preparatory workz. Traditionally in common law
countries these preparatory works have not been given any significance in the

interpretation of the legal text the works have lead to.8 A significant contrast
to this was the 1980 House of Lords decision in F_otherglll V. Monarch Air-
lines.. In this case, which concerned the interpretation of an Act of the Eng-
lish Parliament that gave effect to the Warsaw Convention on the liability of
air carriers, four out of five opinions gave congideration to the travaux
préparatoires. In addition, a majority of the opinions drew attention to the

rules on interpretation in the Vienna Convention. T Articles 31 and 32 of the
Vienna Convention point out that in the interpretation of international Con-
ventions: “recourse may be had to supplementary means of interpretation,
Including pref)aratory work of the treaty”. This shows that even common law
countries will use and weigh preparatory work to an international legal text
when interpreting it , o

A reasonahle understanding of these three Conventions is that theﬁ do not
have, as a point of departure, a common legal method. However, there are
similarities, such as the use of preparatory work. Within the geographical
area of the EEA, one of the aims of the common legal provisions is to pro-

67. le. the United Nations Conference on Contracts for the International Sale of Goods,
Vienna I0March- 11 April 1980, Official Records 1981. New York.

68. See Julius Stone: Legal System and Lawyers' Reasonings, Stanford California §196,4),Stan-_
ford Unlversnﬁ Press, p 32, where he writes that: “It 1S now a widely accepted thesis that it
is a fallacy (“the internationalist fallacy”) to seek the meaning of written discourse in the
will or infention of the author...travaux Ereparatmres...” ,

69. [L980] 2 All ERR. 696 (H.L.), 11980] 2 W,L.R. 209. The case has been referred to in John
0. Hannold, Uniform Law For Inernational Sales (3rd ed.), The Hague 1999, pp. 91-94.

70. Although the Vienna Treaty had not been ratified by the UK, Lord Diplock noted that the
Vienna Treaty “does no more than codify the already-existing public international law”.
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mote the growth of trade across borders. In order to achieve this, one will
have to adopt a common understanding of these legal provisions, Therefore,
if one should use one common legal method in relation to cross-border elec-
tronic_commerce within the EEA, this could be the legal method of the Euro-
pean Court of Justice.

3.2.3 The method used by the European Court of Justice

If one examines the three Conventions in a European perspective and does
not apply the method of the European Court of Justice, one will still end up
with roughly the legal method one of two legal systems. Within the EEA, the
different"legal systéms can be divided into primary two groups, either the

common law system or civil law system.7. o

The comman law countries, mainly represented by Great Britain, have a
legal system where the law was created by the courts, ”S'"P their decisions as
Prece ents.2 The result is that in Englishi law very few rules have been codi-
led, but the law has developed due to the practice of the court. In recent
Years, the amount of statutes and Acts has increased in the UK clue gartly to
he English accession to the European Union and comi),llar]ce with Commu-
nity Law. In the interpretation of n?,hsh Acts, the Englishjudges have tradi-
tionally disavowed the use of legislative history, i.e. travaux Frepa_ratowes.?&
However, since 1993 the blouse of Lords have accepted that parliamentary
material is looked at in certain circumstances. This acceptance of prepara-
tory work as a source of law in interpretation is especially relevant in English

71. One could arque that there are more "groups” of legal method, such as an Scandinavian
method which is somewhere between common law and civil law, but in this thesis we focus
?n the two main methods which are incontestably the common law and the civil law sys-
ems.

72. By the principle of precedents | refer to the practice where earlier court decisions, made in
similar cases, must be followed. It must be noted that in 1966 the House of Lords (being
the Highest Courts in England) declared that it no I_on%er considered it self formally bound
b¥ its Own precedents, however, lower courts are still bound by the decisions of the House
ot Lords, and the House of Lords will still accord great welgsh to its previous decisions.

73. Seee. John O. Hanpold: Uniform Law For International Sales (3ra ed.), The Hague
1999, p. 91 or L.Neville Brown/Tom Kennedy, The Court ofJustice of the Eur_oRean Com-
munities, London 1994, pp. 307-311, where 1t is written on p. 307: "The English so-called
“Mischief Rule” as laid down in Hendon$ Case [9584) 3 Co.Rep. 7a confings the
English Audges to the objective legislative intent.” Finally see also Juliug Stong: Legal Sys-
tem and Lawyers' Reasonings, Stanford California (1964), Stanford University Press, p 32.
In the English case Farrell v. Alexander, [1977] A.C. 59 Lord Simon summariSed at p 81
that: “In the construction of all written instruments including statutes, what the court is
concered to ascertain is, not what the promulgators or the instruments meant to say, but
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courts when interpreting Community law. Lord Dennm? has in several cases
underlined the |m_E)ortance of accepting a European legal method when inter-
preting Community law. This leads me to conclude that when an English
court Interprets requlations that concern trade across horders in Europe, it is
possible that they might apply a method of interpretation familiar to the one
applied by the European Court of Justice.® _

“The civil law system has its roots in Roman law77 and is based on the
existence of a writfen law. The courts of these countries do not have a formal
right to create law with their rullngs, but rather to interpret the existing writ-
ten. law given by authorities. The French system is one of the most typical of
civil lawcountries. The interpretation of French law is based on the éxamina-
tion of the different sources of law, both authoritative written and customs
sources of law.® One central source of law |s_prepa_rator¥ works to a written
law. This use of sources of law when interpreting written law is cIos_eIY related
to the legal method applied by the European Court of Justice. B This leads me
to the_conclusion that if one 'method is to be applied to all countries within
the EEA that can be considered to be civil law countries, the method of the
European Court of Justice will be a good common point of reference.

75, Seethe English case Buchanan & Co v. Babco Forwarding & Shipping Ltd., [1977] E.B.
208. on p 213-214, where Lord DennlnP wrote concerning the interpretation of the EC
Convention: "...We must, therefore, puf on one side our traditional rules of interpretation
of the words. We have for years tended to stick too closely to the letter - to the literal inter-
pretation of the words. We ought, in mterpretln%,thls corivention, to adopt the European
method...In interpreting the Treaty of Rome (which is part of our law) we must certainly
adopt the new approach. Just as in Rome, you should do as Rome does, so in the Eurgpean
Community, you should do _as the EuroFgean Court does.” [n the case of Bulmer v. Bollinger
,[1974[] Ch. 401 at 425, [1974] 2 AIlE.R 1226, Lord Denning also wrote: “The (EC) Treaty
IS quite unlike any of the enaCtments to which we have become accustomed...It lays down
general principles, It exP[esses its aim and purpose. All in sentences of moderate length and
commendable sltiyle. Butit lacks precision, 1t uses words and phrases without defining what

. they mean. An_English lawyer would look for an interpretation clause, but he would look
in vain. There isnone...there are gaps and lacunae. These have to be filled by the judges, or
t%yre_gulatlonsordlrectlves. Itis the European way...Seeing these differences, what are the

nglish courts to do when they are faced with a problem of interpretation? They must fol-
low th,e,EuroRean pattern... They must look for the purpose and intent... They must divine
the SF'”t of the_Treaty and gain inspiration from it. Ift ey find a gap, they must fill it as
?:est theyth’n...These are the principals, as I understand it fill it, on which'the European
ourt acts.

76. By this | do not mean that the English court today will consider themselves bound by the
European Court of Justice interpretation of international conventions other than Commu-
nity faw. However, the¥_m| ht give considerations to them, _ o

1. M(t)_st c?r}tlnental countries have direct or indirect traces of the Just»nian law in their
national laws.
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Therefore, the method applied b}/ the European Court of Justice is also a
natural “closest common denominator” legal method to app]%{ to legal cross-
viti

border conflicts within the EEA concerning commercial activities.

3.3  The Sources of Law applied by the European Court of

Justice _
Much has been written about the legal method of the European Court of Jus-

tice and Community law.8 However, | will only try to highlight the main aspects
relevant to this thesis. This will be done by examining the important sources of

lawgl that might have relevance in the mte,rwetatmn of legal provisions, especially
In relation to the three Conventions on which this thesis focuses. _
The most important source of law for electronic commerce contracts in
the context of choice-of-law are the Conventions themselves. Within the
European Court of Justice (ECJ) there are other legal provisions that might
have relevance, such as the Treaty of Rome.& ThiS treaty gives the ECJlts
adjudicative competence and sets boundaries and goals as to the functioning

m.m%mmmwmmwmamﬁmmmummm¢mm@wwm

& Maxwell, Chapter 2. This is a hierarchy of sources, where the most important sources
are les principes fondamentaux reconus par les lois de la Republique (fundamental princi-
les re_coPmsed by the laws of the Republic) acknowledged In the preamble to the 1946
sonstitufion. Thereafter follows the authoritative writtén sources, such as the Constitu-
tion, acts and travaux preparatoire. Of the non-written rules, the French system recognises
certain custom as the second authoritative source of law. As subsidiary sorces of law, the
French system has the jurisprudence and legal doctrine

79. Inthe foreword of Thé French Legal System by Christian Dadamo and Susan Farran, Lord
Slynn of Hadley writes: "As we need mcre,asmgly to apply European Community law so
Wwe need mcreasmglg to understand the principles upon which it is based. Many of the con-
cepts and the procedures of Europe Community Law have been influenced substantially by
French law and procedure. Itis in consequence of practical value to know something about
that law which has equally had a strong influence on the legal systems of some of the other
Member States.” Lord Justice Gordon Slynn of Hadley is a'Lord of Appeals at the House
of Lords in the UK. _ .

80. Seee.q. Lasok: The European Court ofJustice: Practice and Procedure (2nded.), London
1994, L.N.Brown/T.Kennedy: The Court ofJustice of the European Communities LS4Ihged.),
London 1994, or from an Norwegian point of view, inside the EEA but not the EU, Finn
Arnesen: Introduksjon til Rettskildelzren i EF _g’srd ed.), Oslo 1995, _

81. By source of law, | mean the written or non-written sources that a court will accept as an
element in the interpretation and determination of what an actual rule is.
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of the common market. Other important legal provisions are the Brussels and
Lugano Conventions on the enforcement and recognition cf]Judgements.SB

eside the texts of the Conventions, the main sources of law are the pre-
paratorﬁ works on the Conventions. As for the Rome Convention, there is
just a short preamble. However, there is an_important preparatory work the
G|ul,|ano;La(I;arde_ report.8 Moreover, there is one protocol on the Rome Con-
vention, i.e. the first Brussels Protocol on the Interpretation of the Rome Con-
vention by the European Court.& There is also a report on this protocol® but
this has fesser importance in the mterEretatlon of the Convention. Further-
more, the reports behind the Brussels/ u?ano Conventions are also relevant
sources of law.87 There is an official report on the 1955 Hague Convention in
French 8which is one of the few sources of law concerning the interpretation
of the Hague Convention. As for the CISG there is an extensive amount of
travaux préparatoires, which are highly relevant, since there are few other
common sources of law. The report on the Vienna Conference® includes the
report from the First Committee (which preﬁ,ared the text of Articles 1-88 of
the Convention), the Second Committee (which prepared the text of Articles
89-101 of the Convention) and the Secretariat’s Commentary.

Jurisprudence (|.e.gud|C|aI case law) is traditionally an important source
of law when it comes fo the interpretation of the Conventions. As | have cho-
sen to apply the legal method of the European Court of Justice (ECJ), its
understanding and interpretation of legal acts is an important source of law.
However, since the first protocol of the Rome Convention has not yet been
ratified by seven Member States, the ECJ can not interpret the Cofvention

83. These are two similar Conventions, the former governing  enforcement and recognition
within the EU and the latter within the EEA, but even the number of Articles are the same.
They are presumed interpreted in the same way. The importance of the Brussels/Lugano
Conventions must be seen In relation with its Common elements with the Rome Conven-
tion, see Ketilbjern Hertz: Jurisdiction in Contract and Tort under the Brussels Conven-
tion, Kabenhavn }11988 , Jurist- og @konomforbundets forlag, R 41,

84. [1980] 0.J. C282/1 - The report on the Rome Convention by the rapporteurs Professors

iuliano of Milan and Lagarde of Paris.

85. Of 19 December 1988, [1 9! 0J. L4g/1
£1990] 0.J. C219/1, referred fo as the Tizzano Report on the Brussels Protocol.

87. See the Jenard Report (0.J. 1979 C59/1£, The Schlosser Report (0.J. 1979 C59/71), The
Evrigenis/Keramis Report gO.J. 1986 C298/1) and the Almeida/Cruz/Desantes ReallJenard

Report (0.J. 1990 C198/35). The |m§0rtar]ce of these reports can be seen in light of that

the Giuliano-Lagarde Reﬁort on IjpZ)whlch refers to the Brussels Convention.

88. I?ggfort %%Ilca If: L. JULLIOT DE LA MORANDIERE, Actes de la Septiéme session, 1.1,

P

89.  Unifed Nations Conferance on Contracts for the International Sale of Goods (Vienna, 10
lg/llalr\c/hs- %% A rél) 1980), Official Records, New York, 1981 (A/CONF. 97/19, Sales No. E.
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and consequently, there are no cases concernln? the Rome Convention nor
the Ha?ue_ Convention nor the CISG. On the other hand, it is possible that
the ECJ will give some, though little, relevance and Welght to domestic cases,
both within the EEA and maybe to a lesser degree to US-cases. This is due to
the international aspect of private international law where consideration
should be given to other countries’ solution as a mutual recanltlon,% and
the fact that there is relatively little case material connected to Internet prob-
lems. As for US-cases, it is my opinion that they may only serve as useful
examples to European courts, , .
_ On the other hand, the ECJ has rendered verdicts upon questions concern-
ing the Brussels Convention and some of these cases may have relevance for
the interpretation of the Rome Convention. Apart from the ECJ national
courts have adjudicated with the Rome Convention in mind. These court
cases have also Televance for the interpretation of the Rome Convention.
~ Asfor the mterﬁretatlon of the CISG and the Hague Conventions, it must
first be said that the ECJ may take these Conventions under consideration
when involving matters concerning Community law. In relation to the Brus-
sels Convention, the ECJ has raised questions mvoIv% other Hague Conven-
tions. 4 Other EEA-courts cases may be of relevance®

Other sources of law that might be relevant are the opinions of the Advo-
cate General assisting the European Court of Justice. These opinions have,
according to legal authors, relevance and legal weight.% The legal weight of
the advocate generals opinion for solution is, however, more difficult to
define. On one hand it could be argued that it is equivalent to legal theor}/,.
However, the advocate general’s proposal for opinion is published in the offi-
cial (P_apers. Moreover, the in-depth argumentation gives us a good under-
standing of the legal process and interpretation of the European Court of
Justice.% Furthermore, the judges often follow the advocate general’s opin-

90. See also the Erac_tical consideration referred to as the principal of unity interpretation.

91. See Pandy Plastic Products BV v Pluspunkt Hartdelsgesellschaft mbH, Case 228/81 Euro-
ean Court Reports 1982 p. 2723, , _

92. However, when ex_ammm(];_lNorweglan court material, no Norwegian Supreme Court cases
were found mvolvm? the Hague Conventions or the CISG. In the second highest court, the
CISG was only menfioned briefly in a few cases.

93, See Article 166 of the Treaty of Rome.

94, See Fredrik Sejersted, Finn Arnesen, Ole-Andreas Rognstad, Sten Foyn og Helge Stem-
shaug: E0S-rett, Oslo 1995, Universitetsforlaget, p 9

95. Seethe })roposal for the case Custom Made Commercial Ldt. vs. Stawa Metallbau GmbH,
C-288/92, where the advocate general seeks an in-depth argumentation for where the place
of performance is according to"Art 5(1) of the Brussels Convention, while the Court case
itself is rather brief, The case shows also how the advocate refers to one of the Hague Con-
ventions, thereby, that the Hague Conventions have relevance at the ECJ.
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jon. Thelrefore, the opinion of the advocate general is a legal argument with
some value.

Legal theory has generaII%/ been considered to have relatively minor legal
relevance, This is related to the fact that Ieﬂal theory is often a person’ pri-
vate opinion and one that is not published. However, the field of private inter-
national law is different from many other fields of law when it comes to legal
theory. Legal researchers have often been forced to examine the private inter-
national law of other countries% and much work has been done on the inter-
national arena. The best example is the Hague Conference on private
international law.97 Consequently, legal theory will have some legal weight.

3.4 A different type of source of law: Practical Consider-

ations

Besides the traditional sources of law (mainly those that have been written),
there is one other within the field of private international law that can be
characterised as practical considerations.8 By ‘practical considerations”, |
mean the purposes and aim of a legal rule that make the rule good and just.®
It is quite doubtful whether these practical considerations actually are sources
of law in a European persia_ectlve.ﬂlLIowever, it is submitted that these prac-
tical considerations are valid, although relatively weak, sources of law within
private international law. In the following, I will first elaborate why practical
considerations. might be considered a type_of source of law, and second what
the main practical considerations are in private international law.

96. Private international law demands a mutual international recognition of certain principals

to work.

97. This conference has for the past century resulted in many international conventions in dif-
ferent fields of private international law and also in the international recognition of legal
scholars of private international law, see http://www.hcch.net/. ,

9&thWWMmmAmwwmHmmMmM%MwmmmMMmMMwm
called “reelle hensyn” as “standards of value”. See Kourilsky/Racz/Schaffer (ed): The
Sources ofLaw - A Comparative Empirical Study of National Systems of Sources of Law
Budapest 1982, pp. 213-214. Here they define practical considerations as: “Insofar as it is
a question of commonly accepted valué standards in society, such standards quite clearly
seem to be relevant as drguments in legal reasoning - in our terms: as a source of law, One
often says, in such cases, that a decision is based on the “nature of the case" or the like.”

%mMWmmmmmmMmMWMMmWMW%MMMa
source of law: see Eckhoff: Rettskildelzre ﬁ4th_ed.), Oslo 1997 Pp 352-384. Danish theory
refers to practical considerations as “the relations or nature of the conflict/case or legal-
Rouncalconmderanons" - seee.0. W.E. von Eyben: Juridisk Grundbok - Retskilderne 1,

urist- og @konomforbundets Forlag 1991, %pt269-295; ¢f. pp..271-272, where there are

references to other Nordic legal literature and their use of practical considerations.
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In Article 31 of the Vienna Convention on the Law of Treaties it is stated
that when interpreting Conventions or treaties, one should take into consider-

ation the “obfect and purpose” of these Conventions and treaties. Private
international law is a field of law that has not been codified until recently.
Therefore, the purposes and objects of private international law have been dif-
ficult to identify in written form. However, among legal authors it is accepted
that there are Certain non-w.rltten,prlnmpies or rules'in private international
law. XL These practical considerations may be for private international law
what for the French are les principes fondamentaux reconnus E[))a_tr les lois de la
Republique ffundamental principles recognised by the Repu |I02_.1(2 Within
Community law, there are also general principles in the mtergreta jon of rules,
such as a principle of Frotectmg justified expectations.1®8 In Scandinavian the-
ory of private international law, these practical considerations are considered
to’be an important, though not decisive, source when interpreting rules of pri-
vate international law.104 Therefore, it is not IImPOSSIb]e that the European
Court of Justice might take into account practical considerations as a source
of law when interpreting rules of private international law. 15

100. In a study for the European Coordination Center for Research and Documentation in
Social Sciences edited by Kourilsky/Racz/Schaffer (ed): The Sources of Law - A Compara-
tive Empirical Study ofNational Systems of Sources of Law, Budapest 1982, the anly
country referring to practical considerations (though called standards ofvalue), is Norway.
However, other countries do have customs as a source of law. _

101. See e.g. Batiffol/Lagarde: Traité de droit international privé | (8hed.), Paris 1993, p 40,
where theY write [my translation]: "First of all, there exists m,Pubhc international law non
written rules, whose existence results from the practice [conduite] generally accepted by the
States...the same rules are often referred to as customs, and they are in a certain way
sources, at least indirect, and partial, in private international law.”

102. See e.g. Dadome/Farran: The French Legal SEstem, London 1993, pp 27-28.

103. See case 81/72 Comission V. Counul[rl 3] ECR 575, [1973] C.M.L.R. 639. For more on
these principals see L. Neville Brown/T. Kennedy: The Court of Justice of the European
Communities (4thed.), London 1994, pp. 323-342.

104. See e.g. Peter At Nielsen: International privat- og procesret, Kgbenhavn 1997, pp 26-31,
where he also writes (on p. 26) that [my translation from D,amsh}: “Several Fpracncal] con-
siderations are included in the arrangement and interpretation of a choice-or-law rule. No
one practical consideration is, however, g}enerally decisive, as the meaning and weight of
each consideration varies depending on the nature of the conflict.”

105. Another comparison from_the USA'Is the policies behind the Second Restatement. In 1952
Cheatham and Reese ?ubhshed an article setting forth some of the policies which in their
opinion should g}mde the courts in deciding chaice-of-law questions, See Cheatham and

eese: Choice oTApplicable Law, 52 Coloumbia Law Review 959 (1952), however this
thesis bases its finding s on the article by Reese in Richard Fentiman (ed.): Conflict of
Laws, Willis L. M. Reese (1963): Conflict of Laws and the Restatement Second, Aldershot



3. The Legal Method of Private International Law in a European Context 47

~ The Practlcal considerations in Frlvate international law can be divided
into_different groups.16 In the context of contractual obligations and elec-
tronic commerce, the most important considerations are predictability, cer-
tainty, flexibility, the better rule of law, the justified expectations, the gurpose
of the substantive rules and the principle of uniform interpretation. Some of
these considerations have been put forward in legal theory while others often
are obvious rationales for proposed rules or expressed in case law of the
European Court of Justice. , o _
Predictability, to%e_ther with certainty and the justified expectations of the
Partles, are the"most important practical considerations in cross-border con-
racts, 107 The parties to a contract have a strong need to be able to predict
their legal situation and thereby be able to prevent (or plan for) legal con-
flicts. 18 Behind this consideration lies a need to minimise the costs and risks
of international trade.1 Predictability is stronglg connected to the need for
certainty; i.e. the parties have to have security and clarity in the legal process,
for example knowing the different alternatives.110 Concomitantly, this leads
to the practical consideration of the parties’ expectations of their legal situa-
tion. 1L A vendor selling a product to buyers anywhere shouId_Probany
expect that the transaction mllght be governed by _orel%n law, while a con-
sumer buying products on the Internet might have ajustitied expectation that

106. See e.% Peter Arnt Nielsen: International privat- og procesret, Kabenhavn 1997, on pp. 26-
31, where he differentiates between public law considerations (“folkeretslige hensyn”™),
overnmental considerations (“statens interesser”), the prmuFIe of uniform inferpretation
g“prmmppet om enhedsbedsmmelse™), principle of the Closest connection (“princippet om
len narmeste t||_knytn|n%”), the consideration of the justified expectations (*partenes bere-
tlgg%ed_e forventninger”), the consideration of the purpose of the substantive rules (“de
materielle reglers formal”), better rule of law consideration (“The Better Rule of Law”)
and finally téchnical considerations (“Retstekniske hensEn").
107. See the Edropean Court of Justice-case Somafer v. Saar-Ferngas AG, C-33/78, ECR 1978 |-
2183. The case concerned a question ofjurisdiction in relation to the Brussels Convention
of 27 Seytember 1968. As this is a private international law convention, the court held in
ground that ong objective of the convention was to encourage legal certainty.
ee Peter Arnt Nielsen: International privat- og procesret, Kabenhayn 1997, p. 231. The
principle of predictability is a consideration which can also be examined through the three
conventions and their preparatory works, where they all give the parties to a contract the
gossmlhty to choose the law of their contract.
109. See Ole Lando: Kontraktstatuttet 2 (3rded.), Kghenhavn 1981, 88 49-50.
110. Richard Fentiman (ed.): Conflict o fLaws, Willis L. M. Reese 51 3): Conflict of Laws and
the Restatement Second, Aldershot (1996), Dartmouth, p. 412.
111, Peter Amt Nielsen: International privat- g procesret, Kabenhavn 1997, p. 29.

108.
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it is the law of his/her own country that will govern the transaction (after all
it is the only law the consumer knows). o S

In contrast to predlctablllt% is flexibility. This is the consideration that
demands that the rules should be flexible and not too strict. If the rules were
too strict, this would lead to forum sho %Ing;.l'lZ].e. a party would seek the
court glvmg him the best legal situation. The principle of flexibility is strondgly
connected to the principle of the closest connection, which is a rule aimed at
determining the law most closely connected to the legal conflict at hand.13
The “Better Rule of Law” is another consideration that gives the court more
flexibility. This consideration constitutes a %rlnuple whereby the court will
examine the different possibilities and then choose the substantive law it finds
best suited to resolve the conflict. The courts will often disguise such an
approach behind other arguments. 4

Another important practical consideration is the purpose and goal of the
substantive rules supf)osed to govern the legal conflict. In'the interpretation of
the choice-of-law rules, one should 1%lye_some regard to the scope and pur-
pose of the substantive law chosen. This is because the final solution may not
aIwaKs be appropriate to govern the conflict, especially if the law chosen is
not the lex fori. In addition, it is one of the purposes of national contract laws
to afford the contracting parties’ predictability and certainty, _
_ Finally, there is the principle of uniform interpretation. 15 This considera-
tion also demands that the choice-of-law rules are uniform (which is in many
ways the case within the EEA and in the field of contract law). This_consider-
ation is essential due to the international aspects of private international law.
The principle of uniform solution demands the rules to be interpreted in the
same way In different countries. This means that if the two courts of different
countrie$ were to interpret the “same” choice-of-law rules, they would apply
the same considerations and ar?uments, also by giving consideration to_the
interpretation of the other country. 166 If the parties are to have predictability

112, See e.g. Antonio Marinari v. Lloyds Bank, C-364/93 ECR £1995] 2719, especially para-
graphs 14-20, which Interprets Article 5(3) of the Brussels Convention so as to avoid creat-
ing a forum sh(’)\i)_plng situation. .

113, See Peter Arnt Nielsen: International privat- og rHrocesret, Kgbenhavn 1997, p. 28 or
Gaarder: Innfﬁrl_n?| International Privatrett (rd ed.), Oslo 1990, p. 38.

114, See Peter Arnt Nielsen: International privat- 0g procesret, Kabenhavn 1997, p. 30

115. See Peter Arnt Nielsen: International privat- ogwro,cesret, Kghenhavn 1997, plp. 21-28.

116. See Richard Fentiman (ed.): Conflict o fLaws, Willis L.M. Reese (1963): Conflict of Laws
and the Restatement Second, Aldershot (1996), Dartmouth p 408 on the second J)thy
stating: “...Choice-of-law rules should be designed to make the international and inter-
state Systems work well.. It [the forum] must temper its freedom to declare local policy and
Its scone with a sense for harmonious interstate relations as well as for the iustifiable &xnec-
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and certainty, they need to know that the same arguments are applied in the
same way and not depending on the court from which they seek a judge-
ment, 17 This could also be said to be a practical consideration of mutual rec-
ognition. If not, this could cause forum shopping.18 In my opinion this
consideration can also be an argument for claiming that within Europe the
choice-of-law rules concerning contractual obligations will be determined in
the same way.19

3.5 Conclusion _ _ _
This aim of this chapter has heen to find one Ie?al method to apply in relation
to the questions raised by this thesis, namely fo the Conventions addressed.
However, the first conclusion is that there is not one legal method that can be
applied within the EEA. However, as a practical approach, in view of the
frame of this thesis, the most common legal method to apply will be the one
of the European Court of Justice. The ECJ pIaYs already an important role
within the EEA, even though it is larger within the EU than Norway, Iceland
and Liechtenstein.

117. See Ole Lando: Kontraktstatuttet 2 (3rded.), Kgbenhavn 1981, p. 51.

118. Richard Fentiman (ed.): Conflict of Laws, Willis L.M. Reese (1963): Conflict ofLaws and
the Restatement Second. Aldershot (1996), Dartmouth p. 413 .

119. E.g. see Article 18 of the Rome Convention: “...regard shall be had to their interna-
tlogal crllaratc,terlgnd to the desirability of achieving uniformity in their interpretation
and application.






4. THE SCOPES OF THE CONVENTIONS
AND THEIR INTERRELATIONSHIP

4.1  General Introduction _ _

The aim of this chapter is to determine which of the three Conventions are
applicable to an electronic commerce (e-commerce) contract mvolvmgi the
sale of digital products. The first problem is to determine the scopes of these
Conventions. Therefore, sections 4.2-4.4 address respective the scopes of the
three, Conventions, while section 4.5 addresses the problem related to the
classification of digitised products in relation to the traditional terms of
“goods and services" applied in the Conventions. The second problem is how
these Conventions interact. By this | mean that when a legal conflict has been
brou?ht in front of the court of one of the eighteen countries of the EEA, the
coun rY of this court will normally have ratified one or more of these Convep-
tions. If there is more than one applicable Convention to the conflict, one will
have to determine which of them will have to yield to the other, i.e. thelr_?r_l-
ority. This is what | refer to as the order of the Conventions, and it is
addressed in section 4.6.

4.2  The scope of the Rome Convention _
The 1980 Rome Convention on the Law Applicable to Contractual Obliga-

tionswas signed in 1980 and came into force in 1991, 121 due to its ratifica-
tion by seven EU Member States. Today all fifteen EU Member States, have
ratified the Convention. Together with the Brussels Convention on Jurisdiction
and Enforcement of Judgments in Commercial and Civil Matters, it represents

the most important EU Initiative in European private international law.12 The
Rome Convention is not open for signature by non-EU member states, nor is it

an EU provision in relation to Article 249 of the Treaty of Rome.123

120. Official Journal No L 266/1 of 9 October 1980. Hereinafter referred to as the Rome Con-
vention. For more generally on the Convention, see Lennart Palsson: Romkonventionen -
Tllllampll({lag for avtaleforpliktelser, Stockholm (1998), Norsteds Juridik, pp. 13-18, and
Giuliano- a?_arde Report, p. 4. » _

121. The Convention has no_retros%)ecnve effect on contracts existing before the Convention’
entry into force: see Article 17 of the Rome Convention, See further Giuliano-Lagarde
Report, p. 38 and Peter Kaye: The New Private International Law of Contract of the Euro
pean Community, Aldershot (1993), Dartmouth, pp. 34-35.
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The point of dei)arture of the Convention is, according to Article 1, that
the Convention shall apply to contractual obligations in any situation involv-
ing a choice between the laws of different countries. 4 _

. The Gjuliano-Lagarde Report applies the term “contracts and the obliga-
tions arls,m[q from them" when describing what a contractual obll?atlon 15.15
From Article 18 of the Convention it follows that the term contrac uaI_otha-
tion is to be given a Convention interpretation, i.e. a uniform internationafist
interpretation. In addition, the Brussels Convention applied b}/ analogy 1%sug-
gests that the scope of the Rome Convention can be assumed to coverall cases
involving commercial and “civil” matters.127 Thus the term is given a hroad
meaning and in this thesis I consider a contractual obligation to cover all con-
tracts between two or more parties concerning the sale of digitised ?roducts_.
_ The situation involving a choice between the laws of different countries
involves all relevant situations involving one or more elements foreign to the
internal system of a country, therehy, 1gr:\_/mg the legal sYstems of several coun-
tries the probablllt}/_ of application. This means that the Convention is also
applicable to situations involving the choice-of-law between different legal
sttems of the same State. Hence, the Convention is also apf)llcable in con-
flicts between Scotland and England, and Wales or Northern Ireland.18

122. However, since this thesis was written, the EU has adopted a new regulation which is
meant to re{ilace the Brussels and Lugano Conventions, this is the Council Regulation (EC)
No. 4412001 of 22 December 2000 on jurisdiction and the recognition and enforcement of
judgements in civil and commercial matters, 0.J. L 12 of 16.1.2001. The regulation does
not diverge mamfestlg from the Brussels Convention. _ _

123. According to Article 249 of the Treaty of Rome (previously Article 189 prior to the Treaty
of Amsterdam), a Community provision,is forexample aregulation or directive. However,
the Commission |swork|n|g towards an implementation of {he Rome Convention into
Community law as a regulation and thereby get direct application in all EEA countries,
including Norway, Iceland and Liechtenstein. . .

124, See Giuliano-Lagarde Report, p. 10, Dicey & Morris: The Conflict of Laws £1Zth. Ed),
London 1993, Sweet & Maxwell_ pp. 1197-1200 and Peter Kaye: The New Private Inter-

ggtllolnlal Law of Contract of the European Community, Aldershot 1993, Dartmouth, pp.

125, See Giuliano-Lagarde Report, f? 10.

126. See Dicey & Morris: The Conflict of Laws (12th Ed.), London 1993, Sweet & Maxwell,
pp. 1197, where it is referred to a French case determing that the scope of the Rome Con-
vention is applicable to public law contracts, .

127. On_the other side, there can be doubt as to the difference between contractual and quasi-
delictual matters, as there is respectively between Articles 5(L) and 5(3) of the Brussels
Convention. The importance is to note that there might be situations in the middle of these
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~ The Convention is, consequently api)llcable to any contractual obliga-
tions, apart from the exemptions in"Articles 1(2) and 1{3{ These exemptions
include capacity of natural persons, wills, rights'in property arising from mat-
rimonial and family relationships, obligations arising under bills of exchange,
cheques, negotiable instruments, arbitration and forum agreements and tne
law of companies. 19 _ o
According to Article 27, the Rome Convention can only be applied inside
the European territories. 1 However, within the European territories of the
EU, the Convention has a universal application.13This means, first, that the
Convention will be applied to any person or company, whether they are dom-
iciled in the EU or not.12 It means, secondly, that the Convention will accept
any choice-of-law, even if the Conventionchooses the substantive law of a
non-EU country. 18 The result of the universal scope of the Rome Convention,
in the |Iﬁht_0f g-commerce and its anonymity, is that a partY to a contract may
end up having to cope with a law of a relatively unknown third cou_ntrg.
_Article 10°0f the Rome Convention defines the scope of the applicable law
ie. the substantive law chosen by the Convention. 13+ A non-exhaustive st of
the scope of the law chosen includes interpretation, performance, consequences
of breach,1d various ways of extinguishing obligations, and ‘prescrlptlon and
limitation of actions, and finally, the"consequences of nullity ot the contract.

128, See Article 19(1) of the Convention, which. the UK has applied despite the second para-
raph that was intended for the UK. See Glullano-La%arde Report, pp. 38-39. See Peter
aye: The New Private International Law of Contract of the European Community, Aider-

shot 1993, Dartmouth, pp. 109-110. _ _ _

129. See Giuliano-Lagarde Report, pp. 10-13, Dicey & Marris: The Conflict of Laws E()12th. Ed.),
London (1993), Sweet & Maxwell, pp. 1113-1115, 1200-1204, 1421-1422, 1459 and
Peter Kaye: The New Private International Law of Contract of the European Community,
Aldershot (1993), Dartmouth, Fp._111-142. , _

130. This is often referred to as the territorial scope of the convention. See Article 27 of the
Rome Convention. As an examBIe, the French Republic includes the DOM-TOM, while
England do includes Gibraltar, but not the Isle of Man, Jersey, Guernsey and the territories
in Cyprus. See further Peter Kaye: The New Private International Law of Contract of the
European. Community, Aldershot 1993, Dartmouth, pp. 391-393, ,

131, See the Gluhano-La?arde Report % 8 and pp. 13-14'and Peter Kaye: The New Private
International Law of Contract of the European Community, Aldershot 1993 Dartmouth,

gp. 143-146,

. e the_Gluhano-Lagarde Report, p. 8.

133. See Article 2 of the Rome Convention.

134. See the Giuliano-Lagarde Report, pp. 32-33, ,
135. However, this is as far as it is within the limits of the powers conferred on the court by its
pri)ced]yial law, and it includes the assessment of damages in so far as it is governed by

rules of law.
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The conclusion is that the Rome Convention isa “backbone” Convention
for questions related to the choice-of-law in contracts.1% By this | mean that
the Convention_ gives precedence to most any other Conveéntion concerning
anate international law and contractual obligation, apart from Community.
aw.137 This follows from Article 21 of the Rome Convention whereas the
Rome Convention is only to be applied if other Conventions cannot be
applied to the same conflict.138 This notwithstanding, the Convention does
not limit its scope when it comes to the different party constellations possible
in view of a contract, or the possible merchandise. Consequently, the Rome
Convention can be applied to all tyBes of contractual obligations made possi-
ble through e-commerce, mcludln% oth business-to-husinéss and business-to-
consumer. However, even though the Convention does not as a point of
departure make a distinction bétween services and goods, the Conventions
approach to digitised products may be questioned. This is an important ques-
tion addressed In section 4.5,

4.3 The 1955 Hague Convention .

The 1955 Hague Convention on the Law A_ppllcable to the International Sale
of Goods was sqned in 1955 and entered into force on the 1st of September
1964.10 The only official and authenticated text of the Convention is in
French.4) The aim and purpose of the Convention was to establish a

136. See Giuliano-Lagarde Report, pp. 39-41, Peter Kaye: The New Private International Law
of Cont7ract of the European Community, Aldershot 1993, Dartmouth pp. 367-370, 379,

379-387.

137. See Article 20 of the Rome Convention. See also See Giuliano-Lagarde Report, p. 39 and.
Peter Kaye: The New Private International Law of Contract of the European Community,
Aldershot 1993, Dartmouth pp. 365-366. o

138. The Rome Convention will not prejudice the application of any present or future conven-
tion in the field of private international law. At present this would mean the Hague Con-
vention and the United Nations Convention on Contracts for the International Sale of
Goods. See also Giuligno-Lagarde Report, p. 39. ,

139. The Convention, hereinafter referred to as the Har[;ue Convention, was the result of the sev-
enth session of the Hague Conference on Private International law, helg 9-31 October
1951. The official name of the Convention is Convention sur la loi applicable aux ventes a
caractere international d’obfets mobiliers corporels, After its signing in 1955, it entered
into force on 1 September 1964 due to the ratification by Belgium, Denmark, Finland,
France, ltalcY’ Norway and Sweden. Since then, the H%gue Convention has been signed by
gvvtltze{lant_f_aréd,tN@er. Luxembourg, Netherlands and Spain have signed the Convention

ut not ratified it.

140. See http://www.hcch.net/flconventions/text03f.html, and Article 33 of the Vienna Conven-
tion on the Law of Treaties.
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dynamic Convention for international trade in order to increase stability and
certainty in this legal field, and to find as much common legal understanding

as possmle.desPne the existing legal differences and different territories. 4l

. According to Article 1&1), the Convention is applicable to the interna-
tional sales of goods.12 Within this scope lie three conditions for application;
namely, that there has to be (3) a sale, (o) the sale must be of an international
character, and (c) involve the sale of goods. o .
(@ _ The Convention is limited to “sale" (“ventes”), but this is not defined
in the Convention. 183 All other transactions than sales are excluded from the
Convention, e.g. an exchange of gifts or a loan of objects. On the other hand,

a sale of a ship or plane that is fo he made at a shlpyard or factory, but has
not yet been registered, is included in the scope of the Conventiori, 14 anl-
nally, the Convention included all types of sales, including consumer sales. 6
However, after the thirteenth Session of the Haque Conierence in 1976, it
was declared that the 1955 Convention did not take into consideration the
interests of consumers and the ratifying States should not be prevented from
applying special rules to consumer Sales. 26 This was followe UR in the next
session of the Hague Conference, and though nat an official change in the
Convention itself, the states ratifying the Convention were given the possibil-
ity to applz/,other reﬁulatlon,s for'consumer sales. 47 This has been done by all
EEA-countries that have ratified the Hague Convention, apart from Norwa}/.
Nevertheless, the Hague Convention will still include sales between private

141, See Actes Doc. La Haye, Septieme Session ’\Si.e. the report on the Convention by J. de la
Morandiere - hereafter referred to as the Morandiere-report), p. 10. ‘

142. Article 1(2) of the Convention states: "La présente Convention est applicable aux ventes &
charactere International d’obhets, mobiliers corporels”. My translation is: "The present
Convention is applicable to the international sales ofgoods”:

143. See Erik Sieshy: Leerebog i International privatret - A mmdell%del 0g formueret (2nd ed.),
Kgbenhavn ( 989)f, Jurist- ogi @konomforbundets forlag, p. 101, Qle Lando: Kontraktstat-
uttet - Danske og fremmede ovvalgsreqlerom kontrakter - Udenrikshandelsret 2(3rd ed.),
Kagbenhavn (19 f) Jurisforbundets forlag, p. 290.

144, See Article 1(3) of the Convention.

145. See Ole Lando: Kontraktstatuttet - Danske 08 fremmede lovvalgsregler om kontrakter -
Udenrikshandelsret 2(3rded.), Kabenhavn (1981), Jurisforbundets forlag, Tp 290.

146. /1\%%1 et Documents de la Trezieme Session de la Conference de la Haye, Tome I. pp.

147. During the fourteenth session of the Hague Conference in 1980, it was pointed out that the
choice-of-law rules of the Convention did not give the consumer satlsfactorly| protection
(See Actes et Documents de la Quatorzieme Session de la Conference de |a Haye, Tome Il
Ventes aux consommateurs, pp. 1-60-66&.,See also Erik Sieshy: Laerebog i International pri-
vatret - Almindelig del og formueret (2rd éd.), Kabenhavn (1689), Jurist- og @konomfor-
bundets forlag, p. "102.
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persons and sales between husiness parties in the countries where consumer
sales have been excluded.18 ,

It is interesting to note that all countries apart from Norway have made
an exception for consumers from the Hague Convention. This means that if
jurisdiction is granted in Norway, the consumer will not be Franted special
protection. On'the other hand, one might question the legal value of the state-
ments made at the 13th and 14th Sessions of the Hague Conference. These
statements_did not result in any changes in the Convention. Therefore, one
might ask if the ratifying States are not'hound by the original Convention_in a
way that their citizens Can claim the application of the official version, This
could be relevant for a Norwegian vendor in a legal conflict within the
EEA(but not adjucated in Norway) with a consumer from any of the other
rat|f¥|ng States of the Hague Convention. The outcome of such a case would
most probably be in the favour of the consumer, but could be contested.

b)  For the Convention to he aEplled, the sale has to have an international
character.19 According to Article 1(4), a mere declaration by the parties is
not sufficient to consider the transaction as having an international character.
To define what an international character, however, is more difficult and has
to be determined individually in each case.13 In private international law, a
case is said to have an international character when it involves a “foreign ele-
ment”, 5L this being for example that the parties have their place of habitual
residence in different countries. Or, it could be that a specific field of com-
merce is normally regulated by one specific countgﬂs commercial law that is
considered to appropriatel re?ulate this field (and which is not the country
of the parties), However, due fo the anonymity of Internet transactions, e.g.
problems of identification of parties and their location, the international
character of the contract may be difficult to determine.

The final international aspect of the Convention Is that it is applicable to
all international cases. This means, firstly, that even if the parties to the trans-
action come from countries that have not ratified or signed the Convention, it

148. See Michael Bogdan: Svensk Internationell privat- och processratt, Stockholm 1998, p. 256.

149, See further Ole Lando: Kontrakistatuttet - Danske o% fremmede Iovvalgsreglerom kon-
trakter - Udenrikshandelsret 2(3'ded.), Kabenhavn (1981), Jurisforbundets forlag, (f 291,
Erik Siesby: Laerebogl_lnternatlonal privatret - Almindelig del og formueret (2nded.),
Kabenhavn (1989), Jurist- 0({1 @konomforbundets forlag, p. 102.

150. See e.g. Ole Lando: Kontrakistatuttet - Danske o% fremimede Iovvalgsretlller om kontrakter
- Udénrikshandelsret 2(3" edg, Kgbenhavn (1981), Jurisforbundets forfag, p. 291.

151, See e.g. Dicey & Marris: The Conflict of Laws (12" ed.), London 1993, Sweet & Maxwell,
p. 3, Where { eY_ define a foreign element as “...simply a contact with some system of law
other than English law”.
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will be applied, Secondlg, if the choice-of-law results in the a?_plication of the
law of a non-signatory State, the Convention will still be applied, 12

(©)  The Hague Convention is limited to the sale of goods. As such, it seems

intended to embrace only physical goods. In the Convention reportiBthere is
a discussion concerning’if the termi “merchandise I(merchandlses) should be
used instead of the term “objects de matiere corporels™ oods?. In light of the
purpose of the Convention, ‘namely to find a common field all natigns could
agree upon and also_be clear, the scope of the Convention was limited to
?oods. owever, Article 1(2) excludes certain goods such as sale of securi-
les, %4 ships, airplanes and sales by way of execUtion or otherwisg by author-
'tP'-Of law. In addition, contracts mvoIva%] the delivery of electricity, 5 legal
claims, sale of patents, trademarks or other intellectual property rl%ht,s, are
believed to fall outside the scope_of the Convention. 1% However, in relation to
e-commerce, the main question is whether digitised products fall fully or par-
tially within the term “goods.” As this is a question pertaining more or less all
three Conventions, it is addressed in depth in section 4.5. ,

The scope of the applicable law indicated bY Article 5 of the Convention
has been limited to exclude among other things the capacity of the parties and
the form of the contract. Consequently, the law ?overnlng the formal validity
of the contract must be sought in other choice-of-law rulés. For the countries
adhering to the Rome Convention, this question is solved in Article 9 of the
Rome Convention. o

The Ha%ue Convention can also be seen in light of the 1986 Hague Con-
vention on'the Law Applicable to the International Sales of Goods. %7 Due to

152. See Joseph Lookofskjv: International privatret pa formuesrettens omrade (2rded.).
Kaobenhavn (1997), Jurist- 0? @konomforbundets Forlag, p. 87.

153. See Morandiere-report, pp. 28-29. o , )

154. However, the use of securities as a payment is included in the scope of the Convention.
See Article 1(2) in fine and Ole Lando: Kontrakistatuttet - Danske og fremmede lovvalg-
3retgl$r <|)m konztgalkter- Udenrikshandelsret 2(3rded.), Kabenhavn (1981), Jurisforbun-

ets forlag, p. 291. , _ _ _

155, However,gthrljs_ can be questioned since Article 3 éb) of the 1986 Hague Convention on
the Law Applicable to International Sale of Goods has included the sale of _electrlcnx: As
the 1955 Ha?ue, Convention does not expressh{ exclude the sale of electricity and this
assumed exclusion only has been made by legal theory, it is today likely thaf the sale of
electricity is included in the scope of the Convention.  This ?oes_o show the dynamic
possibilities of the Hague Convention, and could mean that digitised products are not
excluded from the Convention. _ o

156. See Erik Siesby: Lzrebog i International privatret - Almindelig del og formueret (2nded.).
Kgbenhavn (989). Jurist- og @konomforbundets forla?, pp. 102-104 and Hans Petter
Lundgaard: Om Internasjonale Kjep. Tidsskrift for Ret svnenskaf 1965, Hp. 168-176.

157, See hitp:/lwww.hcch.net/e/conventions/text3Le.ntml (November 1999), w
English text of the convention can be found.

ere the official
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the limited adherence to the 1955 Convention, it was revised. The result was
a Convention where consumer sales were excluded and the choice-of-law
rules are determined more in relation to the rules of the Rome Convention.
However, the 1986 Convention has until now (January 2001) only been
signed by Argentina, the Czech Republic, Slovakia and the Netherlands and
has consequently not entered into force, As for the EEA countries, it is less
Probable that they will adhere to the 1986 Convention due to its resemblance
1o the Rome Corvention. However, the 1986 Convention may probably aid
In the interpretation of the 1955 Convention. _ _

Despite the small number of countries formally adhering to it,18the 1955
Hague Convention has a hroad scope. The Corivention is applicable to all
types of international sales, only excluding consumer sales in all EEA coun-
tries adhering to the Convention (apart from in Norway).1® As such, it is
tempting to see the increase in international contracts aftér the Second World
War in relation to the increase in cross-horder e-commerce. The purpose of
finding a common understanding, as precise as possible, for rules that are sta-
ble and certain, is as relevant now as it was then. In addition, since the pur-
Bose of the Convention was to be dynamic over time, the conclusion should

e that this Convention could easily be adoBte_d for e-commerce, However,
there are still problems related to the applicability of the Convention in rela-
tion to e-commerce, The first problem is whether digitised products can be
said to fully or partially qualify as “goods” in relation to the Hague Conven-
tion. The second problem concerns the relationship between the Hague Con-
vention on one hand, and the Rome Convention and the United” Nations
Convention on Contracts for the International Sale of Goods (CISG) on the
other. These are questions addressed in sections 4.5-4.6.

4.4  The United Nations Convention on Contracts for the

International Sale of Goods _

The United Nations Convention on Contracts for the International Sale of
Goods (CISG) was signed in Vienna on_11 APnI 1980, and came into force
on 1January 1988 between 11 States. The CISG has been signed by 59 States
and s still belqglconﬂdered by others. Within the EEA, there are fourteen Sig-
natory States.ldl The CISG is an international uniform law, containing sub-

158. Only ning signatory States. _ o

159. Though, it must be said that Norway is slowly changing its position, giving consumers
more protection. This can be seen i the new Act on Financial Agreements (Finan-
savtalelovengé 25 June 1999 nr 46, whereby Article 3 gives consumers rights similar to
those in the Rome Convention.
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stantive rules. However, CISG is also a private international law Convention
with roots in ancient Merchant Law and regard must be had to general princi-
ples of private international law.1® There are six authentic versions of the
Convention, namely Arabic, Chinese, English, French, Russian and Spanish. 18
|t must be noted that the CISG unlike 'most U.N. treaties is a Convention
among Nations that is hinding once the legislature of a country adopts the
Convention. Acco,rdlngl%/, the CISG is a part of each Signatory State’ national
law. The applicability of the CISG is determined by Article 1(1); that states:

"This Convention applies to contracts of sale of goods between parties
whose places of business are in different States:

(a) when the States are Contracting States; or

Slg) when the rules of private international law lead to the application of
the law of a Contracting State."

The Article sets out three conditions. The first condition (@) is that the con-
tract concerns, the sale of goods. The second condition (b) is that the parties
must have their places of business in different States. And finally, (c).the third
conditions, which has two alternatives, the Convention will be“applied either
(c-1) if the countries of the two places of husiness are in Contracting States,
or (c-2) if the rules of private international law of the forum lead to the appli-
cation of law of a Contracting State. _ _ _

(@  The condition stating that the CISG is gnly %ppllcable if the contract
concerns a sale of goods is the Substantive scope of thie CISG. First, this must
be seen in relation”to Article 2(a) limiting the CISG to commercial activities
and excluding consumer contracts.164 Second, the scope is limited to sales,
meanlng% that other contracts than sales contracts fall outside, such as con-
tracts of option or intention. Contracts with suspensive conditions are, how-

160. See e.g. Richard Schaffer, Beverly Earle and Filiberto Agusto; International Business Law
and its Environment (4thed.). Cincinatti-Ohio 1999, pp. 142-182, JE. Bergem and S
Rognlien: K{ﬂpsloven - kommentarutgave til Kjopsloven av 1988 og FN-konvensjonen om
internasjonale lgsarekjep (2nded.). Oslo 1995, pp. 439-697 and Kar Kriiger: Norsk
Kﬁﬂgsrett 3rded,g, Bergen 1991, E  467-480.

161. These are Austr| ,Bel?jum, Greece, Denmark, Finland, France GermanY |celand, ,Italx,
Luxembour?, The Netherlands, Norway, Spain and Sweden. The non-CISG States in the
EEA are Ireland, Liechtenstein, Portu?al and the United Kingdom.

162. See Chapter 5 on the interpretation of the CISG, and its appfication of practical consider-

gtions,

163. It problems of interpretation arise between these versions, see Article 33(4) of the 1969
Vienna Conventjon on the Law of Treaties. _ _

164. Furthermore, this can also be seen in relation to Article 1(1) of the CISG, demanding that
the parties to a contract have a place of business. A consumer will normally not have a
place of husiness.
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ever, included. Finally, the contract must include the sale of goods. The CISG
does not define the term goods although there are exemptions in Article 2
such as stocks, shares, investment securities and instruments evidencing
debts, obll([Jatlons or the right to pa){ment and electricity. This could mean
that the CISG only includes physical objects.1tb However, in relation to e-
commerce, the main question is whether dlgltéﬂ Froducts, fully or partially,
fall within the term “goods” applied in the CISG. As this Is a question
%oounclleg more or less by all Conventions, it is addressed in more depth in sec-
lon 4.5,

In relation to the substantive s_coP_e of the CISG there are some limitations.
One of the more important limitations is stated in Article 5, whereby the
validity of the contract is not governed b%/ the CISG. Of the Conventions in
this thesis, is only the Rome Convention that governs the question of formal
validity. 18 The result is that even if the CISG is applicable, other Conventions
that will have to resolve the questions of the validity of the contract. _

_The second condition is that the parties must have their place of busi-
ness in different states. However, in order to have places of husiness in differ-
ent states, there is a need to determine what a place of business is in relation
to the Internet. If a website is to be considered a place of business, one will
have to consider where it is located. According to Article 1(2) the CISG will
not be applicable if it does not apﬁear from" the contract or the dealings
between the parties that they have their places of business in different Con-
tractm(%l States. Ar such, the Official Recordskv states that the intention of
this Article is to exclude situations where e.g. “.. .the parties appeared to have
their places of husiness in the same State but one of the parties was acting as
the agent for an undisclosed foreign principal”. _ _

. Inrelation to the Internet, this could mean that the CISG is not applicable
If the website does not clearly state where the place of business is located. 168

165. This notwithstanding that the sale of oil falls within the scope of the Convention, see Arti-
cle 2 (fj of the CISGand J.E. Bergem and S. Rognllen:_K]ﬂPsIoven - kommentarutgave til
ﬂmggs ovggsav 1988 og FN-konvensjonen om internasjonale lasarekjep (2nded.), Oslo

D, 99, .

166. See Article 9 of the Rome Convention. _ o
167. See Official Records, Bp. 15 and 238 where the Norweglan delegate, Mr. Rognlien said

that if the paragraph 2 were deleted, that would mean that the Convention would aPpIy
whenever the Fartl_es were located in different States regardless of the awareness of the
parties of the location of ong another's place of business. This can lead us to the plausible
C(ﬁnc_luslmln thtat a website will only be considered a place of business if it clearly states its

sical location.

Ele);e It is important to distinguish between a website and a webpage, The webpage is,one
of several webpages of a wehsite. The website will be the “shop”, while the webpage, is the
requested material sent to the buyer.

168.
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In other words, the anonymity of the Internet can result in the non-a%pllca-
tion of the CISG. However, this connection to a.PIace of business, which is
identifiable by a physical territory, is not necessarily the habitual residence of
the party to the conitract. If the party does not have a place of business, refer-
ence is made to his habitual residence.1® The natural understan_dlng_ofthls IS
that a place of business is a physical location and, if not, this will be the
habitual residence of the party. On the other hand, it has been suggested that
a website or an Internet server could constitute an establishment according to
Article_ 5(52 of the Brussels and_Lugano Conventions on jurisdiction and
according to Article 4 (2) of the Rome Convention on applicable law.I0 The
European Court of Justice-case of Somafer v. Saar-Ferngas AG, has been
g_uote_d as a support for such an interpretation.l7L However, the e-commerce
irective I2points out that a technical means in itself cannot constitue an
establishment. This means that a website in itself cannot constitute the estah-
lishment of a company, r_neanlngEthat a company will not be able to conduct
“forum shopping” within the EU by establishing the server in a suitable
Member State. Instead, the legal establishment will be based on where the
economic activities are actually carried out. . _ _

In my opinion, this leads fo the conclusion that a website cannot consti-
tute an establishment in_itself. There has to be something else in addition.
Such an interpretation will also prevent forum shopping, which is one of the
aims of private international law. The result is that a webshop is not in itself a
place of business, and if the Sh-OP only exists on the Internet, its Flace of busi-
ness in relation to the CISG will be considered to be the habitual residence of
the party behind the shap, _ g _ o

@2 Article .1(61) of the CISG has an alternative condition. This condition is
that the Convention will be applied either if the parties have their places of
business in Contracting States, or if the rules of private international law of
the forum lead to the application of the law of a Contracting State.

169. See Article 10(2) of the CISG, .

170. See Michael Bogdan: SvenskJurlsttldmr%(_; 1998 g . 825ff, , _

171. See European Court of Justice-case C-33/78 %97 ]DECR 2183, a case interpreting “place
of business" in relation to Article 5(5) of the Brussels Convention. In this case the court
held that a place of business would have as criteria the possibility to negotiate and manage

' contracts, have an appearance of permanency and have a management,

172. See Directive 2000/3L/EC of the European Parliament and Council of 8 June 2000 on cer-
tain legal aspects of electronic commerce in the internal market, Article 2 ¢, and in section
19 of the preamble.



62 Internet and Choice-of-law

This means that if the other conditions are met and A and B engage in a contract, the CISG
will be a Bhe.d in two situations. The first is if both the countries where A and B have their
places of business are also Contracting States to the CISG. The second situation is if only
one or none of the countries where A‘and B have their r[])Iaces of business are Contracting
States. Then, if the rules of private international law of the forum where they seek jurisdic-
tion find that their conflict Is to be governed by the contract law of a State that has signed
the CISG, the CISG is applicable.

There is, however, an exception concerning the aPpllca,bllltg of the CISG if it
takes place between certain countries. According to Article 94, if two or more
Cont_ractln% States have the same or closely rélated legal rules on contract
law, .e. matters governed by the CISG, they'may declare that the CISG is not
applicable when Dusiness takes place between these States. Until now only the
Nordic countries have made such an exception. The CISG will not be applied
in legal conflicts between parties with places of business in Denmark, Nor-
way, Sweden and Finland.13In such situations, it is the Hague Convention or
the' Rome Convention that will have to be applied. _

Accordingly, if the conditions in ?az (bg and ((;? are met the CISG will be
applied. However, the applicability of the CISG will depend on certain condi-
tions. In relation to e-commerce and the sale of dlgltéﬂ products, there are two
main problems. The first problem concerns the Qetermination of a place of
business, mainly s;nce the lack of clarity of where a website is located might,
according to Article 1(2), result in the non-applicability of the CISG, This
problem is not discussed' any further. The second problem is the question of
whether a digital product ¢an be considered as goods. This is a question,
which has also been addressed in the other two Conventions, and the ques-
tion will be addressed for all Conventions below.

4.5 What are digitised products in relation to the sale of
services and goods?

4.5.1 The problem of digitised_ products L

The aim of this thesis is to determine how the cross-border sale of digitised
Products Is determined pursuant to the three existing Conventions. However,
wo of the Conventions, the Hague Convention and the CISG, are limited to
the sale of goods, while the Rome Convention is limited to the sale og goods

173. The declaration, in regard of Article 94, also states that the CISG will not appIY when one
party has its place of business in one of these four States and the other party’s place of busi-
ness’is In Iceland. Icelandnas recently 5|?ned the CISG, and_it will enter intoforce in Iceland
in 2002, and therefore it is possible celand will take part in the Nordic declaration.
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and services in relation to Article 5. The question that arises is, how_ digitised
products are to be classified in relation to the terms: goods and services. This
Is the problem addressed in this section. . .

Services and goods are not difficult to distinguish in the analogue world,
even if the two sometimes are combined. Whenthe same services and goods
are ordered over the Internet, the same principles will be applied. However,
problems arise when the products that previously where analogue become
digital. As_already explained, the term “digital product”, means that the
buyer receives bifs on his computer, mobile phone, pda (personal digital
assistant) or other technical device, in virtue of an aqreement or contract with
the vendor, The bits received will, when they reach the buyer, manifest them-
selves in different manners. Some of these products become difficult to clas-
sify. FormerI)( physical goods, like music CDs and hooks that are digitised
and thereby loosés their tangibility, are good examples. On the other hand,
one has for example radio programs that are normally considered services,
but when they can be stored on a harddisc, they achieve a presence that has a
sort of physical presence. Are they then still Services, or have they become
more |Ik8 %oods? . - . : :

The determination of digital products in relation to services and goods
should, in order to be most correctly, be determined separateI%/ in regard to
the actual term in the respective Convention. However, as all three Conven-
tions apply the same term for tangible property - “goods”, and as this is not
a study in"comparative law, I will'interpret the term_goods in the similar way
in all Conventions. The reason is that; first, at the time of creation of any of
the three Conventions, digital products were not known. Second, because all
three Conventions are mostly the result of European legal work and within
Euroloe there is a common understanding for private international law.
Finally, because there is a presumption that'the EEA countries have an inter-
est In"establishing a common approach to_this legal problem es.peualg/ in
relation to a common interpretation of the European Court of Justice (ECJ).

One could question whether the mterPretatwn of digital products is really a question of
characterisation (or classification) of a legal field in private international law .14 The prob-
lem of characterisation IS the one determining which Audlual concept or category IS appro-
?rlate in any given case, Without going to deep into the question, | consider the question of
he determination of digital products as being a question of contract law whether digital
products are services or goods, thus nor being a question of characterisation but interpreta-
tion in the catergory of contracts.

174. See Dicey and Mayris, The Conflict of Laws, London 1993 Fp. 34-47. The term "classifica-
tion” is Used in this thesis, but it is only here | treat the prob em of classification sFech to

private international law. Other places, the term is to be interpreted as it is normally used.
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4.5.2 s the transaction of a digitised product really a sale?
This_thesis is limited to the sale of digitised products. It is, therefore, a
requirement that the transaction of the digitised product is classified as a sale.
This is also a requirement according to the Hague Convention and the CISG.
Accordingly, the question asked in this section s, whether the transaction of a
digitised 1s°a sale. _ _

The report from the Seventh Session of the Hague Conference on Private
International Law states thaf; “des termes tels que "ventes’sont interpreétés de
la méme facon dans les différents pays” (my translation: “the terms like
sales” are interpreted in the same fashion in the different countries™).I5 The
term sale, however, is not defined. One of the reasons for not defining it was
that sale was considered to have a common understanding, The Report on
the Conference leading to the CISG, discusses different varieties of sale and
makes exclusion as to the sale of services of labor. However, the term “sale”
IS not treated either. Legal theory considers that the term ‘sale’ has four condi-
tions; I the transfer ofthe owngrship to a valuable (e.gi. real Froperty or tan-
%ble) against recompensation. The recompensation Is typically money, while

e valuables in this case are the digital products. However, the question that

arises is whether the on-line delivery of digital products can be considered a
conveyance of ownership. o

The reason for this question is that many digital deliveries, such as compu-
ter programs, are being downloaded and the conditions set out are often enti-
tled as license of user agreement. Therefore, they could be classified as
convegance of partial rights rather than of ownership. At least one author has
arque that on-ling deliveries of digital products like computer software (com-
puter programs) should be considered as the conveyance of intellectual prop-
erty rights to an intellectual work. 177 There are several reasonable arguments
for this point of view, but malnIY_ the fact that a computer Program has no
value in itself but rather as an entity that can be copied and then distributed.
The end user or buyer of the computer program will then have to c_op% the
?roduct onto his computer in order for it to be used. The main right is there-
ore the right to copy which is an intellectual property right.

However, in relation to contractual obligations and the e-commerce con-
tract, there is a need. to determine the nature of the_transaction which actually
takes place. Suffice it to say, that the transaction is a contractual obligation.

175. See Morandiere Report (é-\ctes de la Septieme Session de la Conference de la Haye de Droit
International Prive), p. 19.

176. See Ka Kr[]%e_r: Norsk Kjapsrett (3rd edB), Bergen 51991% ;{)ﬁ 13

177 See e.. Jon Bing: Merverdiavgift og EDB, Oslo (1990), TANO Complex 9/90. However,

Bing treates the relationship between computer programs and taxation, and not private

international law or contract law.
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First, as long as the person downloading the product accepts the conditions,
the,accegtance of the conditions will most likely constitute a contractual obli-
?atlon. econd, another reasonable opinion is that even though the condi-
lons are entitled license,_as long as there is a compensation for the
conveyance of ownership1 of the “digital product, there is a sale. It is the
naturé of the contract between the parties that determines whether the con-
tract constitutes a sale, or not. Even though a digital delivery includes, several
intellectual property rights. aspects, such as deprlvm? the Buyer of rights to
copy or even re-sell"the"digital Froduct, the nature of the contract may still be
seen as a sale. This is due to the fact that the nature of the digital product
delivered will often have the essence of a sale. An example is the digital deliv-
ery of a computer program leased out for five years with no rights to re-sell.
However, the program is intended for the company’ individual production
and will be outdated in five years. Even if such and agreement is entiteld
license it is really a sale. Accordlnglgl, the question in relation to the three
Conventions is whether the sale can be considered a sale of goods or services
in relation to the Conventions (i.e. goods or services)I® in other words what
IS being sold?

4.5.3. The classification of digitised products in relation to

oods

%he first question is whether digitised products may be classified under the
term “goods”. The term is mentioned in all three Conventions. As a general
perspective the terms of each Convention should most correctly be deter-
mined individually. This will be done to some extent in the foIIowm? sections.

The Rome Convention is gi_ene[ally not limited to any other Tegal fields
than the one of contractual obligations. However, Article’> (concerning con-
sumer sales) is limited to “the supply of services or goods”. The two other
Conventions are limited to only goods. The question” that arises is whether
digitised products can be embraced by any of these terms. The Rome Conven-
tion is applicable to both services and goods, implying that there is no need to
make any further distinction. The Convention IS also meant to improve the
“...propér functioning of the common market...” .18 As a result, the Report

178. The ownership of a digital product may be discussed in it self, but if an example of the dig-
ital product is transferred to the buyer,he will always have some ownership of at least th
one example. On the other hand, thie ownership is limited, since the buyer normally cannot
make as man?{ copies as he likes and sell these new copies.

179. See Ellen-Kathrine Thra -Merer: Forbrukerkjep og EDB, Oslo (1989),CompLex 5/89, p. 17.

180. See Giuliano-Lagarde Report, p. 5.
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on the Convention does not pursue further the definition of these terms. 18l
Ef(])% cgr?tsgﬁuence Is that digitised products fall within the scope of the Rome
vention.
The Hague Convention adopted the term “d’objets mobiliers corporels” -
goods ,1®The French wording %uves an idea of a need for physical presence.
In other words that the sale has to include a tangible. However, it is difficult
to determine the physical presence of a digital product. Consequently, this
could lead to the conclusion that digital products are excluded from the scope
of the Convention. The Convention does not offer any further explanation of
the term. There was, however, a discussion of this term during the session of
the Hague Conference in 1951 leading to the Convention.18 An abstract gen-
eral formula was preferred to an enumeration of all the objects of the Conven-
tion, due to the fact that an enumeration would never be complete and could
therefore not be dynamic in time. The conference preferred a general term,
but excluding certdin goods. The discussion also raised the question whether
the term “merchandises’ [merchandise] was to be preferred to “goods”, but
the former term was found to be too Imprecise, and the term “goods” was
preferred. This goes to show that the idea behind the Convention was to find
a term that would be dynamic, but at the same time as clear as possible. If
uncertainty was to exist, it was better to exclude these problems and find a
common platform for the Signatory States. It is, therefore, plausible that
where there is uncertainty as t0 if thé contract concerns the sale of goods, the
Hague Convention will not he applied, due to the demand for clarity.
. As for the CISG, its application is also limited to the term_“goods”. Dur-
ing the conference leading to the CISG there was a discussion whether to
include services in the scope but this was rejected.18} For those products
involving both a tangible and a service, the delegates stated that one should
examine which element had greatest value and make a classification accord-
ingly' This leads to the understanding that the conference considered that all
commercial activities would consist of the buying and selling of either goods
or services. The CISG has also a general abstract definition, together with

181. 1t has to be noted that there is a distinction between services and goods in Article 5 (22_ last
alternative, where only the sale of goods are included. However, this is a special situation
where the consumer has to travel to the country of the buyer, and the travel is arranged hy
tqe btg/e,r, and then the consumer can place his"order. ThiS isa rather unlikely scenario for
electronic commerce, S _

182. My translation of this term would have to be; “moveable and physical objects”, but which
grobably Is better defined as "goods™ in English, o _

183. See Actes Doc. La H_aKe, Septieme Session, pp. 28-29. The discussion lead by Mr Gutzwiller
(Switzerland) established that there are two solutions in finding a proper term: either a pre-
clse erg melratlon of the otl)bects of the Convention or an abstract general formula.

184. See Official Records, p. 242.
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exceptions from the term “goods”, and not an enumeration.1® In the prepar-
atory works of the CISG, i the term “goods” has not been more closely clar-
ified” in relation to services that aré generally excluded.I&nteresting in
relation to e-commerce, is that the CISG includes the sale of oil while electric-
ity is excluded. Oil has both a physical presence and a non-physical presence
in since oil is mostly fluid. One can, therefore, conclude that there are horder-
line areas to the térm goods in the CISG, which do not principally exclude
non-tangible ?,oods. As a consequence, digital products could be said to exist
in this borderTine area, 183 A plausible solution would, therefore, be to exam-
ine the nature of a digital product and see if it “fits” under the term of either
“goods” or “services". L i
The examination of the three Conventions indicates that the term “goods
seem to have an in-built requirement that “goods” must be physical 0 t]ects,
L.e. tangibles. Accordingly, it seems that since digitised products are not nor-
mal tangibles, they will not be considered ?oods. On the other hand, the Con-
ventions do not éxclude digitised products and the question, is whether the
term “goods” have a borderline area whereafter products similar to goods
may be considered ?oqu. There are several reasons for adoPth such an
approach. First of all, since digitised products did not exist at the fime when
the Conventions were written. Another reason reason is that dl(l]ltlsed prod-
ucts do have a type of ta,n?lblllty since they are limited and clearly defined. A
computer pr\%;ram consists of a specific. number of digits (bits) ‘which does
not change. When this number of digits is downloaded onto a computer one
will havethe pro?ram, me_anmlq one _comﬂuter program in one Plece located
at the computer. Tt is not like electricity where one cannot actually determine
a specific amount in a specific place since it is fluent. The consequence is that
Is seems reasonable for certain digitised products to fall within the legal term
“goods”. However, the limit between those digitised products that do not fall
within the term “goods” and those who do, has not been found.

185. The exceptions of the CISG are not the same as for the Hague Convention, something
which can create some uncertainty. This disharmony will most probably be resolved in
practice in the way that the CISG and its scopewill ?am Rrecedence over the Hague Con-
vention, |fthe contract does notconcern “goods” after the CISG,the scope of the Hague
Convention must be examined, and finally, Tt is the Rome Convention that may be applied.

L

. See Article 2 d of the .
188. See Hannoltf: Uniform law for international sales (3.ed.), Hague (1999), pp. 51 and 55.
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4.5.4. Classification of digitised products in relation to services

If digitised products are not considered to fall within the term “goods”, one
will have to ask whether they will fall within the term “services”. This is
because the nature of a digitised product is very similar to a service. For
example the access to one’s own bank account through the Internet is a typi-
cal service - instead of going to the bank and demand the service one applies
the Internet. Another reason of examining whether digitised products could
be considered services is that the transfer of data has often been characterised
as a transfer of information and the transfer of information (e.g. in the form
of a report) has often heen considered to be a service. Finally, in"order for the
anllcat_lon of Article 5 in the Rome Convention to be applied, there is an
alternativ criterion that a supply of services has taken place. If this criterion is
not met, the consumer may not he granted protection after Article 5. Moreo-
ver, if a digitised product is classified as a service, the Hague Convention and
the CISG is not aPpllcabIe. . .

Whether digitised products are to be considered services, have heen
addressed in the field of taxation law in the context of Value-Added Tax
(VAT). For VAT purposes it is of Rartjculary me/ortance 10 dIStIr:]gUISh
between ?oods and services. The Sixth Directive on VATI® stipulates differ-
ent rules to determine where the taxation is to take place. These rules depend
on the type of supply, i.e. whether it is supply of services or supply of goods.
Hoeren/Kabisch coriclude that dlgiltal deliveries are supply of services.1 This
conclusion is based upon the fact that Article 9 para. 2 litra €) of the Sixth
Directive defines so-called “intangible services” as transfers and assignments
of copyrights, advertlsmgi services, data prpcessmﬁ, the supplying of informa-
tion and Several personal services. Accordingly, this should mean that digital
products, due to their intangibility and sometimes nature of information, are
considered to be services. Such an approach is also supported by the commu-
nication from the European Commission, stating: “A supply that results in a
product_beln? placed at the disposal of the recipient in digital form via an
electronic network is to be treated for VAT purposes as a supply of serv-
Ices.” 1 This i also in harmon}/_ with the conclusion reached by the OECD
Committee on Fiscal Affairs, stating that: “the transfer of digitalized products
should not be treated as the supply'0fgoods” 152 The OECD Ministerial Con-
ference in Ottawa adopted the same view. 18

189. Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonisation of the laws of
the Member States relating to turnover taxes, O.J. L 145 13/06/1977 pB. 1-40.

190. See Thomas Hoeren/Volker Kabisch: Research Paper - Taxation, E-CLIP Draft Deliverable
2.1.1, http:/www jura.uni-muenster.de/eclip/default.htm J_July 1999).

191, SggeEgr%%?ggli(n:grgmlssmn: Electronic Commerce and IndireCt Taxation, COM (98) 374,


http://www.jura.uni-muenster.de/eclip/default.htm
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Should a conclusion be drawn from die approach in taxation law, it
would be that dlﬁmsed products are to be considered services in relatin to pri-
vate international law. , , o ,

. However, the approach in the field of taxation is not necessary applicable
in other fields of law. In relation to VAT one reason for adopting strict rules is
to have clear rules as to what is to be taxated and where. Goods are the
objects of VAT when they physically arrive at a country’ border, while digi-
tised products are not as easy to detéct. In addition, taxation across horders is
in my O?IF]IO[], really a 1uest|on of politics and concerns a country’s souver-
eignty. This is because these are economical (luestlons to which” countries
must adopt a clear approach. In the field of contract law and private interna-
tional law, such reason are not present since the State is not present. Legal
questions related to the the contract is a question between two or more pri-
vate Partles. Accordingly, the approach adopted in the field of taxation is not
directly adotable in the context of this, thesis, o _

Another Interesting point in the field of taxation is that even though it
seems that digitised products should be considered services pursuant to the
Sixth VAT Directive, the same Directive shows that some non-physical objects
(including electricity and gas) can be considered goods in relation to Aticle
s(2) 14~ underlines that a product, to be considered a good (for example
tanglble property) does not always have to be directly physical. The US-case
of South Central Bell Telephone Co., v. Barthelemy, et al% shows, aIthou?h
only being an example and not an important sodrce of law, that compufer
progzrams could be considered goods and that the medium of transmission,
L. the Infernet, did not matter in the classification, These are all examples of
non-physical products that are considered goods, and which show that it is
not always a condition for a product to be physical in order to be considered

agood, . . . .
g%ﬁakmg a distinction hetween services and goods on one hand, and digital
products on the other hand can also be found in the field of intellectual prop-
erty rights. This basic idea is based on the fact that each piece of merchandise
sold has always an element of intellectual property right in it. According to
Bing,1% using the example of computer proHrams i relation to VAT, the
actual sale will consist of the buying and sefling of information and not a

192. Electronic Commerce: A Discussion Paper on Taxation Issues. September 17, 1998, p. 20.
http:/lwww.oecd.org/daf/fale_com/discusse.pdf. _ ,

193. QECD_Committee on Fiscal Affairs: Electronic Commerce: Taxation Framework Condi-
tions. 8 October 1998, p. 7. http://pdf.ottawaoecdconference.com/english/cl43e.pdf

194, Article 5(2): " Electric current, gas, heat, refrigeration and the like shall be considered tan-
gible property.” Article 6 of the Norwegian Criminal Act includes expressly electricity, gas
and heat under the legal definition of goods in this Act.


http://www.oecd.org/daf/fa/e_com/discusse.pdf
http://pdf.ottawaoecdconference.com/english/cl43e.pdf
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service or any other tangible product. This transferred information includes
the right to Use the ,Progra,m, limited by intellectual property rights. Bing
claims that these digital deliveries are neither services nor goods, but rather
another type of merchandise represented by their connection to intellectual
progerty rights and lack of conngction to a physical element or service.1
_Such an"approach is interesting in relation’to digital products if one con-
siders that in order for a digital product to be expressed, e.%. on a screen
through the computer, there are actuall1y copies which have to be made in the
computer’s harddisc and/or the RAM. The result is that the purchase of a dig-
ital product is not really the purchase of a single copIy,IEB but rather the pur-
chase of information in‘a digital form as a non-tangible Prod,uct. Accordlng}ly,
this purchase will be the purchase of a service and not a tangible product. The
consequence is that the approach to digitised products from an intellectual
property rights perspective Is a support for considering that digitised products
are Services.

195. South Central Bell Compang Co. v. Barthelemy, 643 So0.2d 1240, from the Supreme Court
of Louisiana, 17 October 1994. The case concerned a regional telephone company that
brought action to recover municipal sales and use taxes paid on switching system Software,
data processing software mainfenance services. The main question concerned the applica-
tion of property law concepts in determining whether something is “tangible personal
property” subject to municipal use tax. The court held that the Software was “tangible per-
sonal property". In addition, the court was very thorough in its determination, also exam-
ining other US-cases dealing with the same classification of computer software in relation
to “goods” and tax puposes. This examination shows a tendency that computer programs
now are considered goods (corporal), while they used to be considered services (Incorpo-
ral). However, it must be mentioned that the USA has recently changed its legislation in the
UCC 8§2b, where the USA previously included computer programs as goods, while this has
now been changed. GComputer programs, togcetherwnh other computer information, are
governed by new legislation in‘the Uniform Computer Information Transaction Act. This
portends thie emergency,of anew "type” of product. However, this Act is a sort of lex spe-
cialis, and in Europe, it is my opinion, that we will still have to qualify digital products as
elther services or goods.

196. See Jon Bing: Merverdiavgift og EDB, Oslg 1990, CompLex 9/90, pp. 35-54.

197 Another sup?ort for this apgroach can be found in Maas Bryde Andersen, EDB og Ansvar,
Kabenhavn 1989, pp. 323-324. - _

198. The need to copy and the possibliy to copy digital products has resulted in the argument
that digital products are not unique and single products. Thus, they cannot be individual-
ised and considered as a sale of one product’ However, the technology has elaborated
methods Qf?lvmg digital products individual numbers, so to identify them. The result is,
that a dl%nta CD'may be sold with e.g. a watermark and product nimber which makes it
impossible to copy, and will resemble the physical CD sold in a shop.



4. The Scopes of the Conventions and Their Interrelationship 71

In m%/ oleon and in relation to e-commerce, this is a far too technical
approach, that does not take into account that these d,l%ltal products consti-
tute a commercial product1®for buying and selling, with a need for contrac-
tual provisions for the vendor and the buyer.0 In these situations it is not
only the information that is transferred but rather the ownershlﬁ to use of the
digital product, and this is the important part for the buyer. The importance
0 dlst,ln%lllsh between the single product ang the intellectual propertsy
rlghts to it.Zl In the Norwe%lan case of DNB v. @konomi og Regnska? AS,
Rt 1992 p. 1629, the court had to determing whether a computerfile of cus-
tomers could be considered a mortgage in relation to the Mortgage Act, Arti-
cle 3-4, and its definition of mortgage property.22 The maJOTItY considered
that the computer file of customers did have an element of intellectual prop-
erty right, which could deprive the file from being a Food._ However, the
important fact was that this was a computer file, which fraditionally had the
same function as if the physical archive of customers and the purpose of the
archive was to be a central and exclusive good for the company.2B This
shows that digital products, in this case a computer file of information, must

199. These digital products will either be directly consumed like a service (e.g. the streaminF of
music) of stored on a hard disk where it haS a certain physical presence %e.g. the download-

ing of music). , , . .

200. Itgcan also b_g noted that Bm(i touches upon an interesting point when claiming that the
legal classification should not be connected to the question whether the sales product is
stored on a physical medium or not, in relation to computer programs he writes: “man bar
holde fast ved at nar man anskaffer et datamaskinprogram er det knekkende likegyldig
hvordan ptogrammet blir kommunisert til brukerens anlegg”. In my translation; Jone
should maintain to that when one obtains a computer program it is comple_tel)éjndlfferent
how the program Is communicated to the user’s processing u_mt?]. | agree with Bing on this
Pomt, however, in the sense that, if the product is a service, it shoul sta?/, a Service even
hough it is communicated by the Internet. Bing, on the other hand, applied this to deter-
mine that digital bits are information, and not “qoods” in the field of taxation law. See Jon
Bm%Merverdlav ift og EDB, Oslo 1990, CompLex 9/90, F 26.

201. See Olav Torvund, Kontraktsregulering - 1T-kontrakter, Oslo 1997, pp. 142-143, where he
makes this distinction, where he emphasises the ownership to the single example of the
product, with rights as destroying it e.F. deleting the computer program, but where one
should of course not forget the intellectual propérty right connected to the product.

202. Segthe Article 3-4 of the Norwegian I\/I_ort$age Act (Lov om pant av 8. februar 1980 nr. 2)
referring to “driftstilbehgrspant™ - which Ttranslate as mortgage property of goods for
bugmess pvrﬁgses., o .

203. Judge Aasland, delivered the first apinion, held that the archive of customers was an exclu-

sive good, which could not be copied and spread to competitors. In addition, it is to be

noted that the opinion also said that all intellectual property right that could constitute a

mortgage was positively included in the Mort%age Act, and if this archive was to be consid-

ered an'intellectual property right, it could not be considered a mortgage.
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be considered in relation to the actual field of law and it also goes to show
that digital products may be considered as physical goods.

Finally, one may conclude that digitised Froducts will in man,?/ cases he
classified as services. An important reason is that the delivery of bifs over the
Internet has many similarities with a service. For example’ the access to a
newspaper’s website, where the webpagles are actually sent to the subscriber’
computers and shown on his scregen. The information accessed is a Service,
namely the gathering of information in a certain way and sold as a service.
However, not all digitised products can be considered services. The Furchase
of a string of bits may have the function of a tan(l]lble product and therefore
be a good. The limit between digjtised products that are services, and those
that dre goods, is therefore not evident.

4.5.5. Why digitised products will be either services and goods
From the previous sections one can gather that the term “digitised products”
has a broad meaning. It includes many different products where some may be
services, while others are ggoods._s_mce the specter of digtised products is so
broad one might ask whether digitised products also could be classified as
another type of products. o _ _

An example 15 if one cansidered digitised products to neither be services or
goods, but the pruchase of an intellectual prqpertY right, Ifa book is digitised,
It is no longer connected to the paper it origina lY Wwas written on, and one
does not have the right to the book as an_object but the story it tells. An
important part of such a ﬁurc,hase is the rights to the intellectual property.
However, in my opinion this is not a valid ‘argument. The purchase of any
Froduct has always an aspect of intellectyal property which most often has
imits as to the fights one has over the purchased product. But it is the
puchase of the service or good as such_ products, which constitutes the central
right. If one considers the purchase of immovable property, the main aspect of
such a contract is the house and the actual land. However, if the access to the
p,roper%,ls over the neighbour’ land, the purchase also includes a partial user
right. This partial nght Is a part of the purchase, but this does not make the
purchase of immovable property a purchase of_Part_laI, right as a general point.
Another example is the buying of products with limited owner Tights, some-
thln(l; which is not uncommon. When physical or legal persons bur;]/ products
together, i.e. a partial ownership, there are limitations on selling the product
and limitations_on the free use of the product. When someon€ purchases a
large product, like a ship or real estate, there is often a mort%age connected to
the"purchase. Therefore, there are limitations on the ownership and on selling
these goods. The conclusion could therefore be that a limitation in ownership
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reduce a product’ character as a ﬂood,or service. Consequently, a purchase of
a digital Broduct may include other rights than the ownership of the digital
product, but this does not reduce the purchase’s aspect as being the sale of a
product rather than a sale of intellectual property rights. .
~One could also claim that a digital product will always include aspects of
intellectual propertY rlghts on one hand, and either a sefvice or good on the
other. The two parts should not be confused. For example, a consumer buys
an Alessi product in a store, thus the purchase of a single tangible product, For
the consumer, it is the use of the product that is central element. The rights
preventing reproduction probably do not interest the buyer.24 However, 1f a
company purchases the rights to manufacture this Alessi product, they buy the
full or limited intellectual property rights from the creator, they do not in fact
buy a single and physical product: Itis, therefore, not the transfer of informa-
tion that 1s Ieg,all,y interes mg In relation to the contract, but rather the func-
tion of the digital product transferred. For example, the function of a
computer program will be its ability to run applications on the computer,
while the music file has a_function of expressing music. The consequence is
that the arguments of claiming that a digital product, e.g. a computer lnro
gram, is information rather than a good or service may be valid in the field of
intellectual property rights. However, the approach of the field of intellectual
Froperty rights' cannot™be applied to the field of contracts in private interna-
jonal law, where there are other interests and needs for both buyer and seller.
A final argument, why | do not consider that a digitised ﬁrod,uct can be con-
sidered a product of intelllectual property rights, is that the rights to intellec-
tual ﬁroperty cannot in itself be digitised. "These rights are “abstract rights
which can only be expressed in products sold as services or goods.

Another approach could be_ to consider purchases over Internet such as
the purchase of stocks, securities or obligations as a purchase of digitised
products. In m?/ opinion, such purchases dre not digitised products since the
P_urchases result in the aquisition of rights which are not in themselves digi-
ised. The use of the Internet, foe example offered by a bank, is a service.
~ The consequence is that it seems that digitised products only can be classi-
fied as either services or goods.Zb So, why should digitised products be either
services or goods? One reason is that in @ commercial perspective, hereunder
also contract law, there are certain legal needs, for example giving the parties
predictability and certainty as to the rights connected to a commercial transac-

204. Of course, one could arque that a physical product like an Alessi product, cannot be copied
in the same way as a digital product. However, this is not the point, one could even imagine
in a future society that products can be composed and decomposed into single atoms by
computer, which would mean that every product could be duplicated.

205. Unless a new category , that of digitised products, is introduced.
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tion. Therefore, the approach taken by taxation and intellectual property
rights cannot be applied in the same way. In Community law, the approach to
the terms “goods”™ and “services” has been discussed bz the European Court
of Justice (ECJ) in relation to the Treaty of Rome. The ECJ has stated that sup-
ply °f goods and service”, as a point of departure, is to cover all t}/_pes of
commercial activities. In most of the relevant cases, the court has classified the
commercial activity as being a supply of services. However, the central point is
that the ECJ emphasises that if someone engages in commercial activities of
buying and selling products, this will either be the buying and selling of goods
or services. Therefore, these products must fall within the scope of Article 59
of the Rome Treaty, demanding the free movement of goods and services.26

_ To conclude; as a digitised product is sold as part of a commercial activity
it will be considered to”either be a service or good in relation to contractual
obligations and within the EEA. The is becausg the parties have a legal need
to requlate their commercial activities, and this legal need is best sought by
agyl_ymg the rules governing commercial activitieS for the supply of either
services and goods.

4.5.6 How digitised products can be distinquished o
In this section_ | will try to elaborate how digitised products may be distin-
quished into either services or goods.

4.5.6.1 A sliding transition between services and goods o .

The conclusion so far is that there is a problem determlnln% which types of
digital products are to be considered services and which are o be considered
goods. In legal theory authors often discuss a special type of product e.g.
computer programs, while on-line products consist of a variety of products.
Consequently, there is a need to determine the criteria and Conditions for
determining this problem. The difference between dlﬁltfﬂ services and goods
IS not a strict horder but rather a sliding transition, where one has to examine
the considerations, E)urposes and character of each digital product individu-
ally. In the preparatory works on the CISG and its Teport, the distinction
between services and goods is addressed. 207 It shows that a sale will often
involve many parts and that one has to examine the sale as a whole and deter-

206. A representative selection of cases is Tv 10 v.Commessariaat voor de media, ECJ case C-23/
93 (ECR 1-4795), Svensson v. Ministre du logement et de I'urbanisme, ECJ case C-484/93
gEC 1-3955), Socigte civile Parodi v. Banqué Albert de Barg ECJ case C-222/95 (ECR I-
899), Luist v. Ministero del tesoro, ECJjoint cases C-286/82 and C-26/83 (ECR -379,
Society for the Protection of Unborn Children v. Grogan, ECJ case C-159/90 SECR 1-4685),
Her Majesty’s Customs and Excise v. Schindler, ECJ'case C*275/92 (ECR M039).
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mine the “substantial” part of the sale.2B This leads me to the conclusion
that when determlnm%whether a digital product is a good or a Service, one
has to see what the substantial part of the sale is, together with the product’s

character.29 $upEpr_t for this opinion can also be found in the ECJ case
Faaborg-Gelting Linien A/S v. Finansamt Flensburg.2l0 In the case ground 12,
the court held that:

“In order to determine whether such transactigns constitute, supplies of
?oods or services, regard must be had to all the circumstances in which the
fransactlon in question takes place in order to identify its characteristic
eatures, ”

The court goes on to determine that a restaurant transactions have a “largely

Eredomlnant" component of services, being “features and acts 21 This goes
0 show that when determining whether digital Broducts are services or
ﬂ1oods, the ECJ probably will seek to identify the substantial characteristic of
he supply. Moreover, when the purchase of a product is substantlallg a con-
tinugus process over time (although limited), e.q. acts and features, the deliv-
ery is more of a service. While 1f the service has a physical presence and
involves a purpose of acquisition ofa,Product which can be sensed and that is
other than a continuous ;K)rocess, it will probablﬁ be more related to a good.
One argument a?alns, api)l Ing a method where one has to seek the char-
acteristic function of a digital delivery is that such a method will lack predict-
ability. However, there is certainty since the product will either be a service or
a good, In addition, this will most probably be the most precise method and
in"addition have some flexibility, It is also a method often applied by courts
when determining whether a physical delivery is a service or good, when

208. See the Norwegian pregaratory works on the Norwegian Sales Act and the ratification of
the CISG, Ot.prp nr. 8 (1986-87’2', LPp. 48-49, which am,on%st others refer to the Nordic
preparatory works on the CISG, NU:1984:5, p. 197. This shows that the Nordic countries

Denmark,”Finland, Norway and Sweden? have adopted a relatively similar approach to
the interpretation of ?oods and its limits fo services, .. asl|d|n%tran5|t|on depending on a
individual determination in each case and taking into account the part (goods or service)
with the largest value. This is to_be the “substantial part”. _

209. See é(ruger,t ?rsk kjopsrett, p. 7. where he states that the border between services and

00ds is not clear.

210. European Court of Justice case C-231/94, ECR 1996 1-2395. The case concerned whether
restaurant transactions consisting in the supp}X of food for consumption on the spot was

the su&fl of goods or services in relation fo Articles 5 and 6 of the Sixth VAT Directive

(T7I388/EEC). The transactions were considered not goods in relation to Article 5, but sup-
gly of services in relation of Article 6 of the Directive.

211, See case ground 14 of the case, European Court of Justice case C-231/94, ECR 1996 1-239.
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there is a service included.22 Also, such a method will follow the tradition in
private international law of a “closest connection-method” 213

4.5.6.2  The objective function of a digitised product )
In order to make a distinction between services and goods, one will need to
understand the difference between traditional services and goods.

A traditional understanding or definition of the term “goods” cannot be
found in any of the Conventions. However, it can be found In the substantive
Sales Acts of the different EEA countries. In the Norwegian and Danish Sales
Acts, the term 'goods” [lgsere] has not positively included the objects.24
However, the preparatory works to the Norvye%lan Sales Act seem to Indicate
that all movable and physical pro%grtles are included in the terms goods, onl%/
limited by other groups of rights.ZI5 However, in both Norwegian and Danis
legal theory, computer programs are with some exceptions believed to be
included in the term goods.216 Accordingly, it seems. that at least some d&gl-
tised products may be included in the fefm. In addition, the term “goods”
does not seem to have one clear definition, but has a rather variable content
and meaning. Consequently, if some conditions for qualifying under the term
"goods” should be stated, it seems that both the Sales Acts and. Conventions
consider that ?oods_are objects or products with a certain stability and possi-
bility to be felt or identified without confusion. The question is what these
conditions are. . N o N

Considering that the main characteristic of a good is ifs aspect of stability
one might ask whether digitised products have any stability at all. Digitiséd

212. E.g. if someone orders the paintin% of their ceiling with gold_i)_ainti,ng, and the %old Pamt-

ing has a much larger value than the work of painting the ceiling, it Is possible that the
package’ or services and %oods will be considered to be mainly a delivery of goods. See
Official Records of the CISG, p. 242. . o

213. For more on the closest connection method, see e.q. the choice-of-law rule in Article 4 of
the Rome Convention, also treated in the next chapter. -

214. See Karnov, Norsk Kommentert Lovsamling 111, Oslo 1996, p. 2485, where it is stated that
this is done in the Norwegian and Danish Acts, while the Swedish and Finnish Acts have
such a positive statement of what types of goods are included.

215. These other groups of rights are immovable property, legal claims (e.g. stocks, shares,
investment securities, negotiable mstrumentsfor immaterial rights (e.g. patents and intel-
lectual property rights). This can be drawn from the both the Norwegian Sales Act itself

Lov om kjap av £3.mai 1988 nr 27) by the use of the substantive tangmle tingl, e.g in
rticle 1(%} and e.g. the preparatory work to the Immavable Property Sales Act, Ot.prp. .
66 (1990-91) pp. 23-25 and 61-62 makmqaposmve limit to goods.

216. See [Norwegian] Karnov, Norsk Kommentert Lovsamlmg III, Oslo 1996, p. 2485 and
[Damsthamovs |lovsamlin &15th ed.z, Kabenhavn 199 79 4065, where there i a refer-
ence to Norager-Nielsen, Edb-kontrakter, Kabenhavn 1987, p. 29. However, Mads Bryde
Andersen, Edb og Ansvar, Kabenhavn 1989, p. 320 claims in relation to the Danish Sales
Act that computér programs and other “information” products are excluded.
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Products appearing on a screen are copies being made in the cache memory of
he computer (as & result of a downloading of streaming). Since these pfod-
ucts are easy to copy, one could say that the products are not stable and not
easy to identify as single objects. On the other hand, a copy on a harddisc is a
reldtively safe'way of storing products. A digitised book will not deteriorate
on a computers harrdisc oron a_ CD-ROM, while the same book in paper
version probably will deteriorate in a bookshelf. Moreover a book on a hard-
disc has todaB/ also the posibility of being individualised with a unique pro-
duction numbers and prevented from be_m%_dupllcate,d, e.. SoftBook, The
result is that a digitised ﬁrodugt with possibilities of being stored and individ-
ualised has a stability which gives it a factor of being a gacd. _

Services on the Other hand has not been addreSsed in the Conventions,
apart from in the preparatory works of the CISC, which makes a distinction
from goods delivered together with labor. However, the approach by the Nor-
wegian Acts governing the commercial activity of supplying services,2L7 seems
to indicate that the term “services” is considéred as a duty or work rendered
by one person to another. A_ccordln_([zly, it seems that an important characteris-
tic of the supply of services is that it is a process where there is a certain activ-
ity that takes place. Accordingly, a digitised product which is delivered to a
bu?/er which can be seen as a Single presentation, e.g. streaming of a concert,
will have an aspect of a process and _aCtIVItY which makes it more like a serv-
ice than a good. This activity stands in contrast to the stability of the good.

The conclusion, deterniining the natural understanding of thé terms
“goods” and “services”, is that some digital _?roducts m%y qualify as services
and some as goods. The slldmg transition will at one end be the good; tradi-
tlonaIIX characterised as a stable and individually storable product. On the
other hand, the service will t}/plcally be characterised as.a P,rocess or activity
tak_mq,place. These two ﬁom s of extremity mark the objective functions that
a digitised product may have and which may serve as a quideline when deter-
mining the classification of the digitised product.

4.5.6.3. The subjective function of a digitised product L

A factor, which may have relevance when decideing whether a digitised prod-
uct is a service or good, is the digitised product’s function or character to the
one in Possesswn Pf it,. - . :
_AnImportant tunction or character of the digitised product is its function
in relation to whether it can be sold or experienced several times. A digital
product that cannot be resold or reexperienced2i8is more likely to be consid-

217. See e.g. The Norwegian Act for Certain Services Rendered to Consumers (Lov om hand-
verkertjenester m.m for forbrukere av 16.juni 1989 nr. 63), see e.g. Article 2 making a dis-
tinction to goods.
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ered a service, due to its lack of constant value. While the Furchase ofaCD is
a clear physical object and, therefore, a typical tangible, the music delivered
digitally. in real time, and only playable once, like with the program Real-
Player2I9is more likely to be considered a “service”, In many ways it is con-
sumed and ceases to éxist, like a TV- or radioshow. However, if the music file
is downloaded onto the computer’s harddisc, it will remain as a product with
a certain value, and the owner will have a certain ownership where he may
also sell the file. In this case, one could say that the product is more a good
than a service. 20 _ _ N
An examgle of a product$ function can be found in the decision of the
Californian Supreme Court, 28 November 1994 between Navistar Interna-
tional Transportation Corp and State Board of Equalisation.2L The court
held that trade secrets embodied. in documents are taxable as tangible dprop-
erty and not as a service in relation to Californian law. The courf ruled that
thé documents conaining trade secrets on an engineering specification were
tan%lble property since the “true object” of the transaction involving the sale
of these documents was the sale and’ acquisition of documents for “their own
sake’ and not incidental to the performance of a service. Californian law
defines tangible properth/ as “personal property which may be seen, weighed,
measured, felt or fouched, or which is In any manner perceptible t0 the
senses’. The interesting condition, applied in the ruling, is that the sale has as
%utpose the acquisition of the documents, which also might have been bits.
his could mean that if the purpose of a sale is to obtain a valuable [)r.oduct,
even if it is information, it could be considered a good. However, this case
may only serve as an example or a source of law with practically no legal
value. On the other hand, a similar solution and far more relevant case can
also be found in a decision of the Norwegian Supreme Court in the case of
DNB v. @konomi ofRegnskap AS.22 In this case, it would seem that a dlqltgl
Broduqt, a computer file'of customers, which has a function of being a valua-
le entity for the owner and over which he intends to retain exclusive rights of
ownershilp, hereunder also use, is more likely to be considered a good.

218. ReexPerienced in the sense of being able to listen more than once to a piece of music.

219, See http:/lwww.realplayer.com.

220. In Hanne Bender, EDB rettigheter, Kabenhavn 1998, pp. 301-302, mostly the same
approach of flndm% the character or the dI?Ita| product is adopted. She also claims that a
dlqltal product with mostly information value will be considered a service, while a com-
puter program will mostly"be a good.


http://www.realplayer.com
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4.5 6.4 Legal theory and substantive law

In legal theory related to International commerce, the problem of digital
products has been neglected or only addressed briefly and in general terms.23
An exception is Mads Bryde Andersen,24 who claims that computer pro-
grams, in relation to the Danish Sales Act, are not “goods” since the major
element of computer Programs are their immaterial rightsZ5 by having mostly
a “communicative element”. Applying this rea_somng to on-line delivered
products, the immaterial rights are even larger since the computer programs
are not delivered on computer discs. In.addition, Bryde Andersen also states
that immaterial rights lack the possibility of being effectively retained since
the product is easy to copy. However, this is contested by Ellen-Kathrine
Thrap-MeFerZZGwho claims there is no condition for the “good” in the Nor-
wegian Sales Act that it has to be restituted. This is supported b;é p_reparato,rg/
works and legal writers referring to know-how and good-will being consid-
ered as goods.27 Secondly, Thrap-Meyer claims that computer programs can
be restituted and that those who contést this have a fear of mass copying, but
that the dpos_5|b|I|ty to copy digital products (computer ﬂr_og[ams) must not be
confused with the question of restitution. | agree_wnh this since it is esPeQ|aIIy
true for on-line deliveries that can be individualised with technical solutions,
such as deliveries beln? sent with individual codes. _ _

The arguments put forward b?{ these legal writers emﬁhamse the impor-
tance of the substantive rules applied to the conflict and their ability to Fov-
e it. If the dpurposes and Prows,lons in the domestic substanfive [aws
governing goods are applicable, this may be a reason for considering the
product as a good, and vice versa.

45 6.5 The public's expectations to rights, similarity jn function and legal needs

Another _|mﬁortant,consideratlon when determining the character of a digital
product is the public’ expectations. If a person (i.€. a typical buyer/end-user)

223. See John 0. Hannold: Uniform Law for International Sales (3rded.). Hague 1999, pln. 51
and 55, in the former,EJage he briefly mentions computer programs, sayl_n?_ they could be
considered goods, while in the latter [)ages he does not make a proper distinction between
software and hardware, claiming that micro chips are software. ,

224, gee I\]{Iatljs Brydeﬁgdgeﬁen: EDB"0g Ansvar, Kgbenhavn (1988), Jurist- og gkonomiforbun-

{5 10rlag, pp. 320-344, . . .

225. This Is, hgwgger, contested by other Danish writers, see .g. [Danlsm Karnovs lovsamling
(L5thed.), Kebenhavn 1999, p. 4065, where there is a reference to Narager-Nielsen, Edb-
kontr?kter, Kghenhavn 1987, g 2. _

226. See Ellen-Kathrine Thrap-Meyer: Forbrukerkjgp og EDB, Oslo (1989), Tano/Complex 5/

89, pp. 20-25.
221, See PrPe Norwegian preparatory work to the Sales Act, NOU 1976:34 p. 43 and Ot.prp nr.
80 1986-87 p. 48, which also refers to Arve Fayen, Lov og Rett, Oslo 1973, p. 376.
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Bur_chases a product on the Internet, e:?. a digital book, he will normally
elieve that he has the same rlghts_as It he purchased the same hook in a
bookshop. Another example is that if a Iegal advice is sought on the Internet.
This advice will constitute a service, such as the television access, which is
also made possible on the Internet, and both resemble mostly a traditional
service, However, if video or music is downloaded on a computer’ hard disc,
they will mostly resemble the sale of a Ehysmal video or CD and should there-
fore be treated as a (I]ood. The public’s expectation can be seen as a method
where one will seek o adoPt new products to existing terms considering the
similarity of the function of the product. In other words, one will seek to see
whether’the product resembles an already existing ,?roduct, and then ap[)ly
the provisions applied to the similar product by either analogy or directly.
When a dl%lta] product falls under the same rules as the similar product,
although physical, this satisfies several practical considerations in private
interndtional” law. There are considerations as predictability, certainty and
flexibility, together with the principle of uniform Solutions and the purpose of
substantive faw. o _
Another reason for what one could call a “5|m|Iar|%y-of-funct|ons"
approach is that there is a need to legally protect these sales. Therefore, there
IS a need to legally cIassﬁY them_as either the sale of goods or services and
under the provisions that _heP/ will mostly be determinéd under the domestic
substantive law, The practical way they are delivered should not influence the
Ie?al_classmcatlpn, .. the physical nedia should not be determining, as in
relation to binding a specific téchnology to legal classifications.

In Blume/Holdt/Nielsen/RiisZ8 it is stated that digital products may be considered goods in
relation to the Hague Convention. The reasoning is that the Convention in its Danish inter-
nal law also includes non-,tanqlble products suchas electricity, good-will and the conveyance
of rights.Z9 The sale of digita _B_rqducts resembles these tyﬁes 0f sales. Consequently, digital
products should have the possibility of being included in the scope of the Convention, since
also a distinction should not be made between e.g. a book in digital form and a physical
paper book. The result is that there is greater harmony and predictability.

228. ggel Peter Blume, Helen Holdt, Ruth Nielsen & Thomas Riis: IT-rettslige emner, pp. 270-

229, Se_e,'[DanishI] Karnov (19952,,p. 3642, note 4. However in the Norwegian internal law, elec-
tricity is befieved to fall outside the scope together with immaterial rights, while convey-
ance of rights are included, see Hans Petter Cundgaard: Om internasjonale kjop, TfR 1965

D. on NN 17 '1 76 Finanv T MII hp nntpH that fhp 1QRfi Hamio Cnnupntinn inrinrloc
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4.5.5.7 Conclusion

My conclusion as to what digital products are in relation to goods and serv-
Icgs Is that d|?|tal products should I%gally either be classified as services or
goods. The classification will depend” on the character of each individual
product delivered, seekln? the substantial functional characteristics of the
Product. There may be different criteria for the determination of the charac-
ter of the product, but some important criteria are the obf|]ect of the sale, e.g.
if it is the acquisition of the ownership of a product. Another criterion is pu
lic’s expectations of the product and its functional resemblance to other phys-
ical objects or traditional services.

4.6. The Order of the Conventions - Which Convention
gains precedence over which?

4.6.1. Introduction _ .

The Rome Convention is generallg _ap?_llcable to all kinds of commerce as
Ion? as it includes a contractual obligation. As such it does not exclude any
Ear constellations either, thus having specific rules for consumers in Article
. The Hague Convention is only applicable to the international sale of
goods, thereby excluding all other products than goods. At the same time,
consumer contracts are considered to fall outside the Convention in most
Contracting States. Finally, the CISG is also onI;r applicable to the interna-
tional sale of goods. However, the CISG is clearly applicable only for busi-
ness-to-husiness commerce. Consumers are excluded.

However, when a legal conflict is found to fall within the. scor?e of more
than one Convention the question arises as to which Convention has to yield
and which gains precedence over the other, i.e. the order of the Conventions.
In the following, it is this order that will be addressed.

4.6.2. Which country has ratified which Convention

There are eighteen countries in the European Economic Area (EEA) and there
are three Conventions that can be applied to cross-border e-commerce con-
tracts. In qrder to decide which Convention applies to what situation, one has
to determine which Convention is applicable’ in what EEA country. At the
time of writing this was the situation:
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EEA country:

Austria:
Belgium:

Denmark:
Finland:
France:

Germany:

Great Britain:

Greece:
Iceland:
Ireland:
Italy:

Liechtenstein:

Luxembourg:
Netherlands:
Norway:
Portugal:
Spain:

Sweden:

The Convention(s) to which this country is a Con-
tracting State:

The Rome Convention and the CISG

The Hague Convention, The Rome Convention and
the CIS

The Hegue Convention, The Rome Convention and
the CISG*

The Hague Convention, The Rome Convention and
the CISG*

The Ha(gue Convention, The Rome Convention and
the CIS

The Rome Convention and the CISG
The Rome Convention

The Rome Convention and the CISG
The CISG*

The Rome Convention

The Hague Convention, The Rome Convention and
the CIS

None

The Rome Convention and the CISG
The Rome Convention and the CISG
The Hague Convention and the CISG*
The Rome Convention

The Hague Convention, The Rome Convention and
the CIS

The Ha(gue Convention, The Rome Convention and
the CISG*

* The CISG is not annlirahlp hptwppn the Nnrrlir miintrips
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these three Conventions. If a legal conflict concerning e-commerce is pre-
sented to an¥ of its courts, there are no international Conventions governing
the choice-of-law problem.2l Consequentlr, in this country there is an addi-
tional uncertainty as to how the legal conflict is to be addressed, if one comes
from any other 'EEA-country, and this lowers the predictability in e-com-

erge. _ . :
SecondIY there is one country, Iceland, which is only Contrac_tm% State to
the CISG, If an e-commerce contract is found to fall within the limited scope
of the CISG, it will be apf)lled_. However, unless there are other national rules
of private international law in Iceland, there will be a grea,t deal of uncer-
tam%,m relation to e-commerce and especially the sale of digitised services.
irdly, there are three countries that are only Contractln? States to the
Rome Convention.22 If an_e-commerce contract’is found to Tall within the
scope of the Rome Convention, it is this Convention that is to be applied.

Fourtly, there are five countries that are Contracting States to both the
Rome Convention and the CISG.23 If a conflict is brought before the courts
of one of these countries, and the scope of both Conventions, covers the e-
commerce contract, the court will have to determine whether it is the Rome
Convention that gains precedence over the CISG or vice-versa.

Fifthly, there are seven countries that are Contractmgi States to all three
Conventions.234 If an e-commerce contract is found to fall within the scopes
of all Conventions, the question of which Convent;on_?alns precedence over
the two others will be essential, It is in these countries it is most important to
know the order of the Conventions. ,
_ Sixthly, one country, Norway, is contracting State to the Hague Conven-
tion and the CISG. If there is"a conflict between these Conventions, their
order will have to he determined. _ _ _

Finally, 1t must be noted that if the conflict onIX involves parties from the
Nordic countries, the CISG will not be applied. As this concerns Denmark,
Finland, Norway and Sweden, it is the Rome Convention or the Hague Con-
vention that is fo be applied. If the counterpart has his place of business in

230. In mY search of fmdm? information about private international law in Liechtenstein, |
finally wrote an e-mail to a law firm in Liechtenstein, which responded by saylng: "Dear
Mr. Lenda, Last week we receivedyour e-mail and | tried to find information aboutyour
questions in our own library. The fesult ofmy search through books,periodicaljournals
andjurisdiction was not successful. I'm sorry to tellyou also that we don't know anyone
Who can certalnl¥ answery{_our question about this case ofLiechtenstein law." This goes
only to show that there islittle knowledge about private international law in this law firm.

231, Thére might however be other national rules of private international law.

232. These are Great Britain, Ireland and Portugal.

233, These countries are Austria, Germany, Greece, Luxembourq and the Netherlands.

234. These countries are Belgium, Denmark, Finland, France, Italy, Spain and Sweden.
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|celand, the CISG will neither be applied. However, if the counter?art IS from
another country, which is a Contracting State to the CISG, and the CISG is
applicable, the CISG will be applied. _ _

_As a consequence, the order of the Conventions will have to be deter-
mined in thirteen of the eighteen countries, since thirteen countries are Mem-
ber States to more than one of the three Conventions (the condition being, of
course, that the e-commerce contract falls within the scopes of two or all
three Conventions, e.g. business-to-business sale concerning goods).

4.6.3 The relation between the Conventions _ _

The order of the three Conventions will be determined hy first treating the
relation between the CISG and other Conventions and then the relation
between the Rome Convention and the Hague Convention.,

The order of international Conventions can be determined in two ways.
The first is if a Convention clearly states its relation to other Conventions.
These other Conventions can be both present and future Conventions. If the
Convention does not requlate its relation to other Conventions, there are gen-
eral prl_nmﬁles re%ard,mg such interpretation. Some of these principles can be
found in the 1969 Vierina Convention on the Law of Treaties. Not all coun-
tries within the EEA are Ratifying States to this Convention, but many of its
principals are still generally recognised.2 In Article 30 of this Convention
_(dealln(% with the application of successive treaties relating to the same sub-
ject-mater) it is stated that a new Convention will gain Frecedence over an
older Convention if all Contracting States to the former also are Contractlngz
States to the latter, and the treaties relate to the same sub{ect-matter.ZBG If no
all Contracting States to the former, are Contracting States to the latter, the
Convention to which both E)_artles are_Contracting States shall govern the
conflict to which the Convention is needed. _

As for the CISG, it is an international uniform law, while the two other
Conventions are choice-of-law Conventions, The CISG regulates its relations
to other Convention in Article 90, stating:

235. 1t seems that even legal doctrine in non-member State countries regard the Vienna Conven-
tion as a source of law, See e.i;. Carl August Fleischer; Folkerett (6. éd.), Oslo 1997, Uni-
versitetsforlaget, pp. 33 and 144, _ o

236. Ifthe conventions do not relate to the same subject-matter, one may say that this is a sort of
lex specialis, where a_convention is found applicable before another, since it is meant for the
application of a special legal field, while the other convention is onlv eenerallv aDnlicable.
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“This Convention does not prevail over any international agreement
which has already been or may be entered into"and which contains provi-
sions concerning the matters governed by this Convention, provided that
the ?artles have their place 0f business in States parties to such agree-
ment. ”

The CISG stands back for all Conventions, present and future, that regulate
the same sales matters as the CISG, when both CISG and these Conventions
have overlapping rules. Accordingly, the question is whether the CISG on one
side, and the Hague Convention and the Rome Convention on the other side

overn the same Iegal matters. A qualified opinion could be that Article 1 of

e CISG is a rule Oetermining the applicable rules for e-commerce contract,
hence it is a choice-of-law rule that is overlapping the rules of the other Con-
ventions. However, the aim of the CISG is not to give choice-of-law-rules, but
give a uniform law for the international sale of %oods. The CISG is “directly”
applicable as a substantive law.237 Therefore, the CISG does not govern the
same matters as the two other Conventions and they are consequently not
overlapping. This has not been touched upon by the Report on the CISG, but

at least one legal writer supports this opinjon.238 The result is that the CISG

will not have to yield to the other Conventions because of Article 90.

A _Tfl1e2R10r£g Convention addresses its relation to other Conventions in its
ricle 21:

“This Convention shall not prejudice the application of international
Conventions to which a Contracting State is, or becomes, a party".

In relation to the Rome Convention, Kaye states that the CISG may seek to
override the rules of private international in the Rome Convention and

should therefore be considered to be overlapping.20 In an actual e-commerce
contract, also being a cross-border contract, It IS F,ossml_e that the application
of the Rome Convention or the Hague Convention will determine another

237. See Peter Amnt Nielsen, International privat- og procesret, Kabenhavn 1997, gp 565.

238. See John O. Hannold, Uniform law for international sales (3. ed.), Hague 1999, p. 532,
where he claims that Article 1(1I) (b).of the CISG and the choice-of-law conventions are
complementary rather than overfapping. In relation to the Ha(%ue Convention, he continues
on p. 535 that! "The only possible overlap could be between the P.I.L rules of Hague Arti-
cle 4 [and Rome Articles 3 and 4] that govern the applicability of the Convention...Both of
these provisions address the general Iguestlon of the applicability of law. However, we can
conclude that Hague Article 4 [and Rome Articles 3 and 4}, qover,ns the same “matter” as
Article 1 of the Sales Convention only if we forget that Article 1is an integral part of a
Convention to unify a large and interconnected body of substantive law.” "

239. See Giuliano-Lagarde Report, p. 39-41, Peter Kaye: The New Private International Law of
%)gntsrg%t of the European Community, Aldershot 1993, Dartmouth pp. 367-370, 379,
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law than the one of one of the parties to the contract. On the other hand, if
the CISG is also found to be applicable this will lead to another law govern-
ing the contract. In such a situation, one could say that the CISG overrides
the “normal process ofprivate international law”. One of the aims of Article
90 of the CISG is to yield to regional agreement.24L The Rome Convention
has the aspect of a regional Convention, onlg ogen for signature for EU coun-
tries. Therefore, since the EU has adopted the Rome Convention as a choice-
of-law Convention to make cross-border contracts within the EU easier to
enter into, it can be questioned whether the CISG as an international Conven-
tion has to yield. The Ha?ue Convention cannot apply the same reasoning,
belrﬁlalso an international Convention.

e case law concerning CISG is rather small and to my knowledge the
problem between these Conventions has not heen treated directly.22 How-
ever some European cases can be examined in order to see how"the courts
apply the CISG versus the other two Conventions.

In the Italian case Sport D'Hiver di Genevieve Culet v. Ets. Louys et Fils, 31 January 1996
at Tribunale Civile di Cuneo, a French vendor, allegedly by mistake, shipped to an ltalian
bu?]/er sRorts clothes in French sizes rather than in Italian sizes. The court apﬁeh_ed the CISG
although the parties did not refer to it. Moreover, the court stated that: “Article 1 of the
Convention retgulates contracts for the sale of goods befween parties whose places of busi-
ness are in different States, as long as they are ontractln% States, or when the rules of pri-
vate international law of the lex fori lead to the application of the law of a Contractmgi
State. The Convention has been ratified by both Italy and France at the time the contrac
was drawn up. As a result, there is no doubt that the rules applicable to this litigation are
those of the CISG, and that thex Frevall over the internal legal reglmes of the countries
where the parties reside”. As both Italy and France are Contracting States to all three Con-
vention and the court applies ex officioX3he CISG, a tempting conclusion is that the CISG
gains precedence over both the Rome and Hague Conventions.

In the German case of 18 January 1994 Oberlandesgericht Frankfurt (5 U 15/93), the Ger-
man (buyer) trading company refused to pay the purchase Frlce_ of shoes brought from the
Italian (Seller) shoe manufacturer, because the shoes were not delivered within the time limits

240. See Peter Kaye, The New Private International Law of Contract of the European Commu-
nm{, Aldershot 1993, Dartmouth p. 370, “However, the question will still nonetheless arise
as'to whether international conventions which seek to override or to remove the normal
P_rocess of private international law in respect of application of substantive legal regula-
ions contained therein should also be held to be covered by Article 21. This will bé the
case, for example...under Article 1(1)(a) of the Vienna Corivention [CISG]...”

241, SeeJ.E. Bergemand S. Rognlien: Kjapsloven - Kommentarutgave til Kjepsloven av 1988
0g bF4!\3{-konvenSJonen 1980'om internasjonale lasarekjep, Oslo (1995), Universitetsforlaget,

242. The website: http://www.cisg.law pace.edu/cisg/text/caseschedule.htmlgathers cases on the
CI§G, ande!ngn_uaes over 508 caseE: %August 1893{ , o J
243, At its own initiative, since the parties have not clamed its application.
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grescrlbed in the contract. The court applied the CISG, since both countries were Member

fates. However, since the amount of recoverable interest has been left unregulated in the

CISG, Article 78, the court then went to private international law to determine this interest.

Again, when the CISG has reached its limits, the court will apply_private international law.

Eﬁhlsf ,alio follows from the case of 2 March 1994 Oberlandesgergicht Minchen, supporting
e first case.

In the French case S.AR.L Ytong v. An%el Lasaosa, 16 June 1993 at Cour d’appel Grenoble
a French manufacturing Company (Ytong) entered into an oral contract with Angel
Lasaosa, a Spanish national, for thé sale of various construction materials. The goods were
delivered, but despite several formal notices, the seller was unable to obtain payment. The
court apglled the CISG thou?h Article 1(1) (b) and not 1(1)[(}%) since SPam was not a Con-
tracting State at the time that the contract was concluded. Therefore, the court aPplled_the
Hague Convention to determine the domestic law, and this lead to the French law. Since
CISG is a self-executing treaty and a part of French domestic law, it was then again the CISG
substantive part that was aﬁplled to the contract. The case shows that the most plausible
application of the CISG is that a European court will primarily apply Article 1(1)&), while
Article 1(1)(b) is an alternative, applying other rules of private International law.

See also the Austrian arbitration case of 15 June 1994 (Vienna Arbitration Proceedin% SCh-
4318), the contracting parties, a German and an Austrian had chosen Austrian law, but the
arbitrator held that the contract was ?overned by the CISG as the international sales law of
Austria. Rules of private international law came second after the determination of CISG as
applicable due to Article 1(1)(b).

If a conclusion can be drawn from this excerpt of cases, it is that the argu-
ment held by Hannold, that the CISG is not overlapping with other rules of
private international law but is complementary, is the most probable
approach and the one which seems to be,Fract,lsed by at least the courts of
these countries. Accordingly, the CISG will gain precedence over the Rome

Convention and the Ha?ue Convention.24 This is if an e-commerce contract
meets the conditions of the CISG. _ _
The relation between the Rome Convention and the Hague Convention
follows from Article 21 of the Rome Convention. If both Conventions are
anpllcabI_e to the contract, the Hague Convention prevails over the Rome
onvention concerning the choice-of-law question. Consequently, in the six

244, Authors rarely touch this problem, and if they do. it is very brief. Some authors tending the
same way as myself can be found in Petar Sarcevic: International contracts and conflicts of
law (A collection of essa s?, London 1990, Graham and Trotman. pp. 40-4 land pp. 66-67
(The first refers to an arficle bP/,EerJa me: The Rome Convention on the Law Applicable

" to Contractual Obligations, cfaiming that the Rome Convention has to Y’Ield to the CISG,

while the latter refers to an article by Zeljko Matic: The Hague Convention on the Law
Applicable to Contracts for the International Sale of Goods . Rules of the Applicable Law,
claiming that the 1985 Hague Convention has to yield to the CISG).
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EU countries that are Member States to both the Rome Convention and the
Hague Convention, it is the Hague Convention that is to be applied.2b

he result is that if an e-commerce contract concerns goods, and, there-
fore, falls within the scope of all three Conventions, it is first the CISG that is
to be applied. If the CISG is not applicable, it is the Hague Convention that is
to be applied before the Rome Convention, However, Since the scopes of the
CISG and the Hague Convention are limited, the Rome Convention mlght
have greater |m5)act on e-commerce than its position in relation to the other
Convention could seem.

4.7  Final remarks o _ _

There are several problems related to determining the applicable Convention
to an e-commerce contract inside the EEA. On one hand, there are problems
related to Conventions in general. One of these problems is the relation
between the Conventions since the relation between the CISG and the other
two Conventions are uncertain as to which Convention is to be applied. A
second problem is that the scopes of the CISG and the Hague Convention is
limited, so that the Rome Convention will still be relevant to apply to deter-
ming the law applicable to the formal validity of the contract. Such problems
limit the predictability and certainty of cross-border contracts, and emphasise
the need for further regulation. On the other side, there are problems related
to the application of e-commerce contracts to the three Conventions, One of
the main problems is the determination of dI%Ital products under the tradi-
tional terms as “goods” and “services”. Another problem is the uncertainty
as to the nature of the parties behind the contract. In relation to the CISG, it
can be difficult to determine if a website can be considered a “place of busi-
ness”. Moreover, the anonymity of the [)artles causes_ unpredictability as to
which parties are consumers. Ifa Farty 0 a contract is a consumer, it is the
Rome Convention that is applicable, or alternatively the Hague Convention.
However, since the party can be anonymous, the counterpart might believe
the party is not a consumer. Consequently, being able to predict the Conven-
tion applicable to an e-commerce contract can be a sort of Iotter%. These
problems, for example which set of rules to applr, must be resolved before e-

commerce can be .Tilly trusted by the commercial community.26

245. These countries are Bel\%/ium, Denmark, Finland, France Sgain and Sweden.
246. During the 5t E-CLIP Workshop, held in Oslo, on the 21-22 Jung, lawyers present
expressed that the main legal need was to get a predictable situation.



5. THE CHOICE-OF-LAW RULES

5.1 General

Once it is clear which Convention is agphcable, to the actual electronic com-
merce ge-comme,rc_e) contract, it is this Convention that will govern the proce-
dure of determining the law applicable to the e-commerce contract. This
chapter concentrateS upon the determination of the law apﬁllcable to the con-
tract, The “choice-of-law” rules, or rules determining the substantive law
applicable to the contract are the onIY_ rules treated in this chapter. Section 5.2
addresses the Rome Convention, section 5.3 addresses the Hague Convention
and section 5.4 addresses the CISG.

5.2 Rome Convention

5.2.1 Introduction to the choice-of-law rules in the Rome

Convention
The Rome Convention is an important instrument within the EEA in solving
cross-horder conflicts related to e-commerce. This has also been expressed by
the EU in Council Resolution of 19 January 1999 on the Consumer Dimen-
sion of the Information Society (1999/C 23/01).247 In addition, the impor-
tance of the Rome Convention on e-commerce cannot be ignored as the scope
of the Hague Convention and the CISG are limited. o

The, system of the Rame Convention is that there is a basic principal rule
on choicé-of-law that allows the parties to choose the law applicable to thejr
contract, i.g. the principle of party autonomy. If the parties have not made
such a choice, however, the secondary rule Consists of determining the law
applicable to the contract by finding the law of the country most closely con-
nected to the contract, Thlrdly(, there are s,oeual rules concerning the choice-
of-law in consumer contracts that do not allow the parties, under certain con-
ditions, to_choose a law that is in breach of the mandatory consumer rules of
the domicile of the consumer. Finally, the choice-of-law applicable to the con-

247, Stating: “...Whereas, in the case of transborder transactions effected by means of informa-
tion technology, consumers should, within the framework of Community law and of the
Brussels and Rome Conventions, be able to benefit from the protection dfforded by the leg-
islation of their country of habitual residence and to have easy access to redress procedures,

in particular within their country of habitual residence...
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tract can be limiteci due to mandatory rules, public policy (ordre public), or
EU Community law. Once these steps have been ﬁassed an applicable sub-
stantive law governing the e-commerce contract should have been found. In
the following; these are the steps examined.

5.2.2 The basic principle of part autonomy

5.2.2.1 Point of departure . . . .
The basic prlnmpi)e of the Rome Convention is stated in Article 3(1) of the
Convention:

“A contract shall be governed by the law chosen bY the parties. The choice
must be expressed or demonstrated with reasonable certainty by the terms
of the contract or the circumstances of the case. By their choice the parties
can select the law applicable to the whole or a part only of the contract"

A natural understanding of the basic principle of the Rome Convention is
that the parties have the freedom to choose the law applicable to their con-
tract, also called the principle of party autonomy. The rule only affirms a rule
of private international law, currently embodied by all EU-countries and most
other countries.28 o _ _

The reason behind the, p,nnmﬁa_l of party autonomy is that the parties are
the ones closest to determining their needs and intentions,29 and are, there-
fore, the ones most suited to choose the law applicable to their contract. Arti-
cle 1(1) refers to the choice of substantive law and not the choice of a legal
sYstem, which could include another set of choice-of-law rules. This is made
clear in the examples of party autonomy in the Giuliano-Lagarde Report.Z0

Article 3(1) points out that it is the"parties that can chose this law. As to
who can be a party to the contract, this is not limited in the Convention. The
Giuliano-Lagarde Report does not clarify who can be a party. However, from

248. See Giuliano-Lagarde Report, p. 15. _ _ ,

249, See Ole Lando, Contracts, Mouton 1976, International Encyclopedia ofCom%aranve Law
gKurt_Upstem, ed.), Volume III Private international law, Chapter 24, pp. 15-31.

250. See Giuliano-Lagarde Report, pp. 15-16, and espeuallr the Belgian example on P 15
where the court clearly su_?gested that: ".. .the law applicable to the contract, both to their
formation and their conditions and effects..." Such rules cannot be the rules of choice-of-
law, but substantive contract law.
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the natural understanding of the Article and its relation to the other Articles
the Convention is, as a point of departure, valid for all party constellations, &l

According to Article 3(1) second paragraph, the choice-of-law must be
made expressly, or demonstrated with reasonable certainty. These conditions
must be understood as giving both parties a certainty as to the fact that a
choice-of-law has been made, i.e. that they had such an intention. From the
Giuliano-Lagarde Report, it can be gatheréd that the choice-of-law often will
exist express in the contract, but this is no absolute criterion for the court to
accept.22 However, the Report also marks a limit to a hypothetical choice-of-
law, which falls outside the scope.Z3 A practical approach would be that if
the parties have made an express choice-of-law clause in the contract or
annexes to the contract, a choice will be considered to exist. If the choice is
not expressed in writing of any kind, the other possibility to a choice-of-law
“demonstrated with reasonable certainty” is that the parties agree upon hav-
ing an oral agreement on such a choice.”However, this will mostly not be the
case for e-commerce contract, unless there is a sort of Int_ernet-tele{)hone
applied. In addition, the choice-of-law may also be determined due to the
“circumstances of the case.” For e-commercg, this means that one can search
the other not specifically clear elements in the contract for what could be
implied choice-0f-law clduses or notions, though not beln%_hypothetlcal.

Finally, according to Article 3(2) the choice of the parties allows them to
“select the law applicable to the whole or a part of the contract”. This partjal
choice, called “depecage” in French, is to be understood as %lvmg the parties
the freedom to chose different laws to govern different, but logically consist-
ent, parts of the contract. 54 As a consequence, the parties may determine
only one law %o_vermn_g dama%es, since damages is one logical Ie_?al element.
Furthermore, this choice can be made and unmade at any time if the parties
agree. However, Article 3(2) must be understood as limiting the choice-of-law
to the time that the court renders its decision.Zb

251. 1.e. both business-to-business contracts and business-to-consumer contracts. It is to be
noted that the term “business-to-consumer” is applied in this thesis with the intention of
being identical with the term “consumer” as expressed within Community law. However,
de facto, it may be that there are some differences. , _

252, See Glullano-LaFarde_ Report, p. 17, stating that: "...the Court may...find that the parties
have made a real choice-of-law although this is not expressively stated in the contract”. In this
thesis | do not raise.the question related to the proof of digital documents, but in most Euro-
pean countries, the judge cannot refuse as a general rule digital documents. See e.q. the Nor-
wegian Act on Financial Agreements (Lov om finansavtaler av 25.6.1999 nr.46), Article 8.

253. See Giuliano-Lagarde Report, p. 17.

254. See Giuliano-Lagarde Report, p. 17.
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5.2.2.2 E-commerce and the principle of party autonomy
In relation to e-commerce, the Pr_mmple of party autonomy has several advan-
targes. The first and major point is that the party autonomy brings a great deal
0 ce_rtath and predictability to the environment of the Internet. The ano-
nymity of the Internet, concerning the location of the parties, is largely over-
come Dy the fact that,t“hey can relate to one law, As predictability is one of the
major concerns of private international law, this cannot be over-appreciated.
Secondly, the Internet offers a great ?OSSIbIrIty in party constellations involv-
ing more than two parties. If the contract is connected’to more than two IePaI
systems, the principle of P_arty autonomy is also the most certain solution for
etermining the law applicable to a contract. Finally, the E)rmmple of part?f
autonomy, ‘since it is the most accepted principle in & global perspective, will
give the parties the same solution wherever the parties seek jurisdiction,
including arbitration courts. ConsequentIyJ the party autonomy will, in a
electronic environment, satisfy severa ,Practlcal_c.onm eration of private inter-
natjonal law, hereincluded, predictability, flexibility, global unity solution and
global mutuality.

5.2.2.3 Expressed or demonstrated with reasonable certainty . .
In order to determine whether the parties have made a choice of law, there, is
a condition in Article 3(1) that this choice is “expressed or demanstrated with
reasonable certainty". In"a digital environment, this may be difficult to deter-
mine. However, since this choice may he both in the contract or related to the
circumstances of the case, one will have to examine all elements in relation to
the technology which may be off help. The aim of this section is to examine
g]belemceemnrgtor’ how a choice can be “expressed or demonstrated with reason-
Inty.

As alreadyy stated the choice will often be expressively stated in the con-
tractual obligation, although it does not need to be. The principle of party
autonomy can suffer from a lack of c,ertalnt?/ in relation to whether the pui-

haser has been fully aware of the choice-of-law. clause and actually agreed to
ft.ﬁﬁ Thl% certainty¥nay%e present, but depenmng on t%e presentg/tio% of the

255. The Problem, however, is when the parties do not aFree, upon the contract, which means
that there can arise ;t)roblems as to which choice-of-law is the valid one. One could imagine
that the problem is that the parties have made two choice-of-law clauses, one in the OrI?I-
nal contract, and the other in a later contract. If the parties disagree as to the validity of the
second_contract, the question will arise as to whether a second Choice-of-law has béen
made, if it differs from the first. In this thesis, I consider this as a question of validity, and
do not treat it further. _ .

256. This is es euallY relevant in relation to the consumers, to whom a choice-of-law most
likely will have to be clearly stated. First and foremost because they are weaker parties to a
contract. Consumer questions are treated in section 6.2.4.
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choice-of-law clause on the Internet. The contract can be in an e-mail, a SMS-
message, on a mobile phone, pda or a link in a e-mail. Another solution is if
the choice-of-law clause is ?resented in a news-%ou or downloaded in a
text file. If the transaction takes place over the , normally the party
determined to buy a product on the Internet will be Presented the' conditions
of a contract on-line In a click-wrap contract. The only thing he needs to do is
click a button saying “I accept”. Most persons will néver read the whole con-
tract, butjust push the button. In some other cases there might be links to the
choice-of-law clause. The far better solution, as to giving the parties full cer-
tainty, is when the party ordering a product Is quided through each section of
the contract, having to Interact to each part of the contract.Z3 The legal ques-
tion is if such clauses can be said to include a reasonable certainty of being
expressed. . . :

In 'my opinion, the Internet is known to be a global market place and the
parties Involving themselves in e-commerce should have an international
a?proach to the contracts they engage in. As a point of departure, a choice-
of-law clause should de lege ferenda be accepted by the courts as being
“expressed,” if it exists in & “click-wrap contract”, directly in an e-mail, a
news-group or downloaded in a text file.28 However, this iS under those cir-
cumstances, where the clause is normally understandable and readable in the
contract. Accordmglkl, a choice-of-law clause in the contract in another lan-
guage than the contract or in a smaller text than the rest of the contract
would most probably not be considered an express clause. The problem will,
therefore, not be to determine whether a clause is eeressed If it is directly in
the contract the parties have agreed to, but rather whether a choice has been
demonstrated with reasonable @ertamt% if it is only linked to the contract, or
in other wazs “hidden” in relation to the other clauses in the contract.

The problem of determlmn? whether a choice of law has been “demon-
strated with reasonable certainty” in relation to the Internet, is that there few
standards to relate to, There isnot one way of determining a choice of law.
The choice can exist in a link, either on the WWW, e-mail,” or even in a text
file and then it will be up to the court in most cases to determine, whether it is
“demonstrated with reasonable certainty”. Since it does not exist directly in
the contract, but is linked to, this demonstration has to have some sort of
qualified_link, or connection, to the contract. The Report on the Rome Con-
ventionZd exemplifies such a reasonable certainty, demanding that there is

257. See .. the process of ardering products at Amazon.com. ,

258. However, each court will have to determine the matter individually in each case.

259. See Giuliano-Lagarde Report, p. 17: “...the contract may be in a Standard form which is
known to be governed by a particular s?{stem of law even though there is no express state-
ment to this effect, such as a Lloyd’ policy of marine insurance...”
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knowl_ed?e of a particular standard form. In the field of e-commerce several
organisations have promoted model laws on e-commerce, such as the UNCI-
TRAL Model Law on E-commerce.20 In Norway N-safel is a volontary
scheme, where businesses have agreed to accept a certain standard for e-com-
merce and complying with Norwegian law. In time this may lead to a stand-
ard form for e-commerce contracts, However, these cannot today be
considered to be “standard forms™ which govern e-commerce. Another alter-
native is that the e-commerce contract concerns an industrial field that is well
known to apple/ a certain country’s law, Whether such a clause can be said to
exist in a contract depends on Several elements, e.%{. how common such a
clause_is, the party’ prior use of such a clause, etc. This type of approach is
very similar to thé one applied to the field of standard form contracts. 22 As
to whether a contract can be said to include a reference to a standard form
contract, Woxholt*63writes [in my English translation]:

"...the circumstances of the case must, as a principle, be the subject ofa
concrete examination that can have the outcome that the standard form
conditions in_a given case must be considered as a part of the contract,
even though it has not come to the knowledge of the other party to the
contract before the conclusion of the contract.™

In relation to standard form contracts included in private regulation,
Hov26Awrites [in my English translation]:

“..where standard form contracts have been included in private regula-
tions. .. the courts have had a far more restrictive approach...However, one
cannot assume that the courts will never accept standard form contracts in
private re%ulatlons. This will, most likely, be determined on a total congid-
eration, where several elements will have a role to play...the reasonability
of the condifions. ..now usual these conditigns are in the particular line of
business...if the party invoking the conditions, has made clear to_the
counter party the presence of sich conditions....if the invoked conditions
are the result ofmutual negotiations (agreed documents)... "

260. See http://www.undtral.org/en-index.ntmQanuary 2001).

261, See http://www.nsafe.no(qanugr?/ 2001).

262. See Geir Woxholt: Avtaleinngaelse i og utenfor Avtaleloven, Oslo 1995, gg 100-109, Ole
Lando: Kontrakistatuttet - udenrigshandelsret 2, Ksbenhavn 1981, pp. 334-336 or Jo
Hov; Avtalerett SS.ed.), Oslo 1993; pp. 133-139.

263. See Geir Woxholt: Avtaleinngaelse i 08 utenfor Avtaleloven, Oslo (1995), p. 101,

264. See Jo Hov: Avtalerett (3.ed.?, Oslo 1993, pp. 137-138.
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Mads Bryde Andersen (I1)28is more specific as to "shrink wrap” clauses,b
being of the opinion that, if the conditions of the clause have not heen pre-
sented during negotiations, they are not part of the contract. He underlines
this argument with two Danish cases where a similar tyPe of wrapping
existed for the Tpurchase of magazines. The result was thaf the clauses were
valid in one of the cases, since the purchaser was supposed to know the
clause, while in the other case the clause was not accepted. 27 However, in
relation to a choice-of-law clause, being the subject of a link from the main
contract, | do not believe the clause as a gleneral Idea can he excluded, This is
because the party (buyer) has the possibility to read the_link, which he does
not have ina “shrink-wrap” contract. This notwithstanding, If the link is to a
webpage that is not active or cannot be opened, there iS no choice-of-law
clause demonstrated at all. . _ o

The consequence is that it is very difficult to determine any definitive argu-
ments for claiming that a clause is demonstrated with reasonable certainty or
not. This will have to be by determining the nature of the link and how"the
buyer can %et knowledge of the choice-0f-law clause_on a case to case basis.
In Telation 10 a choice-0f-law clause that does not exist directly in the e-com-
merce contract, many of the same ﬁrlr]mples can be made valid as for stand-
ard form contracts. This follows the ideas of Hov and Woxholt, namely to
determine in each single case individually if a choice-of-law clause has been
demanstrated with reasonable certainty or not. In relation to e-commerce, a
link from the contract can take place’in several manners. In the foIIowmg
some elements special to e-commerce are presented. These elements ma¥ e
considered to both be “the terms of the contract or the circumstances of the
case." This is beacuse on the Internet with different wehpages, there is no
clear limit between what is a contract and what just a circumstance of the
case. These are some elements the courts may take into consideration when
determlnlngi the choice’ link or connection t0 the contract. However, this is
not a complete list of elements but rather an excerpt.

265. See Mads Bryde Andersen: Praktisk avtalret, Kabenhavn 1995, Christian Ejlers’ Forlag, pp.

66-170.

266. As%rlmg-wrap clause refers to the agreement a traditional purchaser of computer programs
I presented when bought as a physical obﬁect._The diskettes are purchased in packages
where the agreement exist together with the diskettes in a folio wrapped package. B%/
unwrameg the package the Intention of the vendor is that the buyer has accepted the
terms of the contract.

267. See Danish cases, U1943.1119H and U1935.1066H.
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a) The text of the link.

The court will have to determine whether the link constitutes a natural source
for the contracting party to click on in order to determine, if a choice-of-law
clause exists. If the confract has a number of links, which one has to click on
in_order to see each specific provision and one link says e.g. choice-of-law,
this could be considered an incentive to examine the webpaPe behind the link.
However, if the link only states law in a sentence that has ittle connection to
cross-border commerce,"this could lead to the opposite conclusion.

b) The graphical interface of the link.

The nature of the link may have relevance in determining if there is an ade-
quate connection between the contract and the clause, If the link has another
colour or font than the rest of the text, or is a special button clearly market

Choice-of-law clause”, this could be considered to constitute a connection
that is “demonstrated with reasonable certainty”.

¢) The text of the place to where the link leads.

Once the contracting party clicks on the link, one has to examine the design
and format of the new webpage. N,ormaIIP/, a link will lead to a w_ebpage. If
this new pa%e ,clear%y states the choice-of-law clause, it could be said to dem-
onstrate a choice-of-law clause with reasonable certainty. However, it is pos-
sible that the pagie does not include a clause, but has a’new link to a clause.
This could lead 1o the conclusion that there is not a reasonable certainty in
the contract as to a choice-of-law clause, i.. it is demonstrated to far from
the original document,

d) The logical location of where the link leads.

Another element is the location of the new webpage. Ifthe new webgage with
the clause is situated under the logical location of the vendors website, e.g.
exists under the domain name of fhe vendor, the clause will have a stronger
connection to the contract than if jt exists on a website that has no apparent
connection to the vendor, his website or the contract.

e) The accessibility of the link.

In order for the link to be demonstrated with reasonable certainty, it must be
accessible for the cont,ract!nﬂ]par_ty reading the contract. A choice-of-law, link
will be easier to examine if the link is active on a webpage, rather than in an
e-mail or even less in a newsgroup. If the contractln% party must re-type the
location of the clause in an Internet-browser to be able to’read it, oné could
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argue that the demonstration has not taken place with reasonable certainty. If
the webpage containing the clause that the link leads to is not accessible, it is
most probable that the clause will be considered not to have been “demon-
strated” at all. Consequently, the clause is not valid.

f) The situation at the conclusion of the contract.

If the contract is a standard contract that the buyer cannot change, this indi-
cates that the vendor should, in order for the” choice-of-law clause to be
accepted, be more demonstrative with his clause. The same element is rele-
vant if the products sold by the vendor are typically consumer products, If the
latter is the case, the vendor should be as Clear ds Fossmle in order for the
clause to be accepted, since consumers normally are the weaker parties.

Once these elements have been considered, the court will determine if the
choice-of-law clause has been demonstrated with reasonable certainty and
therefore valid or not. However, even if the clause is found to be “deémon-
strated with reasonable certainty”, this process will lower the predictability
of the party autonomy in choice-of-law.

~ The second Problem related to the party autonomy relates to the substan-
tive validity of the choice made by the partYJ namely 1f the choice can be said
to be in breach of the mandatorg rules, public policy or even Community law.
This is addressed in section 5.2.5. _

In conclusion, it must be stated that the party autonomy is a very funda-
mental principle of private international law. It'is a ?rlnc_lple1%|V|ng the par-
ties to an e-commerce contract a great deal of predictability. The problem of
whether a choice-of-law clause is expressed or demonstrated with reasonable
certainty, can be overcome if the Par les are aware of the problem, e.g. by fol-
_Iowmgi standards for how such clauses should be expressed. This is especially
important if a website is open for international commerce.

5.2.3 Applicable law in the absence of choice

5.2.3.1 Point of departure . . . .
If there is an absence of choice-of-law in relation to Article 3, the secondary
rule is stated in Article 4(1) of the Convention:

“L To the extent that the law agpplicable to the contract has not been cho-
sen in accordance with Article 3, the contract shall be governed by the law
ofthe country with which it is most closely connected.™

The choice is to be determined by the law of the country that is most closely
connected to the contract. It is thie relation between the Ccountry and the con-
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tract, which is essential. 28 This is what in theory is refered to as the “closest

connection method”.20 In such a case it is the court that is to take into
account all factors of the contract and on the hasis of these determine to
which country it is most closely connected with and choose the law of this
country. The ‘factors must, however, be sought in the contract. Article 4(1)
ives little direction as to what types of elements could be used as determining
fhe ¢ 8)Sesstta tciganectlon. However, this Article must be read together with Arti-

.1t shall be Rresumed that the contract is most closely connected with
the count,r}/_ where the Party who is to effect the performance which is
characteristic of the contract has, at the time of conclusion of the contract,

his habitual residence, or, In the case of a body corporate or unincorpo-
rate, Its central administration."

5.2.3.2. The presumption rule in Article 4(2) .
According to Article (2), the contract Is presumed to have closest connection
with the country where the party who is to effect the characteristic perform-
ance of the confract has his locafion (habitual residence or central administra-
tlon%. The aim of this section is to examine the content of the presumtion rule.
. Even though, the closest connection method in Article 4(1F has a presump-
tion rule in Article 452), the Giuliano-Lagarde Report does not define what
kind of presumption this is. In other words, when does the presumption take
place? From a practical point of view, the most plausible solution is that
when the court has to determine the closest connection, it will look to the
presumption rule. The assessment, of the presumption rule and the other con-
necting factors, is to be done_at the time of conclusion of the contract, so as to
avoid any further manipulation.Z0

268. See Peter K%ye, The New Private International Law of Contract of the European Commu-
nity, Aldersnot 1993, p. 172. _ _

269. See e.g. K.Gaarder, Innfgring i internasjonal privatrett (2rded.), Oslo 1990, pp. 38-42,
referring to the Norwegian Supreme court case Irma-Mignon (Rt 1923 II 59)p, even though
the examigle concerns fort and damages, it is an early example of the closest connection
method. The case concerned two Norwegian ShIPS Irma and Mignon, that collided in the
English river Tyne. The question of fault was not contested. However, when deciding the
damages thejudges came to that the case was most closely connected to Norway and there-
fore the damages should be decided in accordance with Norwegian law. The closest con-
nection method can also be seen as a result of the ?rmm?le stated by Savigny that a legal
cross-horder conflict should be determined by the law of a country, ‘and this should be the
country which is the “natural seat" of the conflict. See also Peter Kaye, The New Private
Interndtional Law of Contract of the European Community, Aldershot 1993, p. 56.

210. This follows from the text of Article 4(2), see also Giuliano-Lagarde Report, p. 20.
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The exception from this rule will be, if there are other connecting factors,

that the court values stronger than the country of the Farty who s to effect
the, characteristic performance of the contract. In relation to commercial
activities, including e-commerce, the.Presumptlon rule does not give the party
predictability as to what the court will value as connectmg elements, since the
court is not"bound by this rule, but can make an exception to it. From one
point of view, the closest connection becomes, more Eredgctable with such a
presumption. The advantage of the Presumptlon Is that s gives some g_md_-
ance as to the closest connection, but opens up for greater flexibility. This is
an example of how the flexibility of a rule lowers predictability and Clarity.
. Consequently, in order to defermine the presumtion rule, one has to exam-
ine the meaning of the concept of “characteristic performance.” In the
Giuliano-Lagarde RePort, “characteristic performance” has been determined
as “the performance for which the payment is dug, i.e. depending on the type
of contract, delivery ofgoods...the center ofgravity...of the contractual trans-
action" 271 This alSo follows from how the” European Court of Justice has
interpreted Article 5(12) of the Brussels Convention, in relation to the place of
performance of the obligation in question when affording jurisdiction over
contracts of emﬁloyment. The employees obligation to work has been held to
be that which characterises the contract.Zi2 Therefore, in relation to the Rome
Convention, this proposes that the characteristic performance will be the ven-
dor’s delivery of goods or services. . _

The gleographlc location of the characteristic performance is the country of
the one liable for the performance, meamnq either his habitual residence or
central administration or any other relevant place of performance. The one
effecting the characteristic performance has to have a habitual residence, cen-
tral administration or any other relevant place of husiness, dependlngf on the
character of this ﬁarty. In relation to e-commerce, it is the vendor of digital
Products that is the One to effect the characteristic performance of the Con-
ract. The location of this vendor is, however, far more difficult to determine
on the Internet, The vendor may often not state his location on the Internet
and try to remain anonymous. Ifthe vendor is a private party one will have to
determine his habitual residence, while if the vendor a professional party it is
his Rlace of business which is normally relevant to determine..

ccording to Article 4(2) the place of business is determined by the ven-
dor’s principal place of business. However, if another place of husiness than
the principal place has effected the performance this latter is considered the

71. See Giuliano-Lagarde Report, p. 20. _ , _ _

72. After the ECJ cases of lvenel v. Schwab and Shenavai v. Kreischer, this construction was
incorporated when S[lJam and Portugal acceded to the Convention. See respectively, case
133/81 [1982] ECR 1891 and case 266/85 [1987] ECR 239.

roro
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place of business. This means that a sub-branch can be considered to be the
ﬁlace of business in relation to Article 4(23. In relation to businesses which

ave established themselves on the World Wide Web and which seem to
deliver products from this location, the place of business can often be difficult
to determine. In order for a com?any to be considered to have a place of busi-
ness, the European Court of Justice held in the case of Somafer v, Saar-Fern-
gas AGZi3 that a place of business will have to be determined individually in
gach case and accordlnﬁ to certain criteria. These criteria were considered to
be (1) the existence of the business by its aspect of permanency, (2) a mana_?e-
ment of the company_and (3) materially equipped to negotiate business with-
out any [parent body.2/4 _ _ _

The legal question is whether these requirements are met in relation to a
webshop. The technical means of the Internet makes it today possible to
negotiate on the Internet with interactive_contracting programs, suggestl_nﬁ
that the webshop or m_arked_FIace_ has an intelligent agent management wit
the possibility to negotiate with third parties without a ﬂarent body. Secondly,
a website will most often have a logical placement, with a domain name that
has some degree of reqularity and permanency, and which confirms the exist-
ence of the webshop. This apFroach could mean that the website could be an
establishment and consequently a place of business. However, KayeZb states
that if a company neqotlates a contract from one place and delivers from
another place, it is the latter which effectuates the characteristic performance,
since the wording of Article 4(2), focuses upon the “E)erformance”. In addi-
tion, the Electronic Commerce Directive makes also clear that a website can-
not constitute the establishment of a company, meaning that a company will
not be able to conduct “forum shopping™ within the European Union by
establishing the server in a suitable membér state.Z6 Applied to a website
selling a digital product, the most plausible solution is to consider the web-

273. See European Court of Justice-case C-33/78, [19781 ECR 2183, and especially grounds 1L
12 and 13 concerning the Interpretation of place of business in relation to Article 5(5) of
the Brussels Convention. Since they are both a part of European private international law,
the interpretation of the term in the Brussels Convention has impact on the Rome Conven-
tion. This is emphasised by the practical consideration of legal certainty and predictability.

214, See also the English case of Cleveland Museum of Art v. Capricorn Arf International SA
[1990] 2 Lloyds ReB._166, 169, where the court held that an overseas company could be
field to have an establishment in England in relation to the Companies Act 1985 if certain
conditions were met. These conditions were considered to be an identifiable place at which
the business is carried on, with some degree of regulantg and to which the compang IS
%%300&51{?2 (\:NIIh. This has also been followed up by the Electronic Commerce Direcfive,

275, See Peter Kaye, The New Private International Law of Contract of the European Commu-
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shop as being the negotiator, while the effectuater is the company or person
behind the website creating the website by making the digital products availa-
ble. Consequently, the website in itself cannot be a %Iace 0f business, there has
to be some initidted action from someone. Under the current technology, it is
my understanding that electronic a%ent do at present not have the sufficient
autonomy to be considered ﬂlaces 0t business.

However, in contracts where the parties undertake mutual performances,
the determination of the characteristic performance may be even more diffi-
cult, especially if there are more than two Fartles. An example is if two parties
a?ree t0 a contract where one of them is to deliver digital product A and the
other isto deliver digital product B. Another example of several performances
exist if a virtual company consists of several partners situated in different
countries and each is responsible for a part of a digital product or service.
Unless one considers there to be several contracts between the buyer and each
“sub-contractor”, there is uncertamt?/ as to which “sub-contractor” is effect-
mq the characteristic performance. In such a situation, the natural solution
will be to determine the “center of gravity”, i.e. to determine on the Internet
the performance that is the characteristic yaprplylng a sort of closest connec-
tion method.2r7 However, this leaves room for the court’ discretion and
accordl_nglgl uncertainty. On the Internet, the vendor will not necessarily be
determinable due to its anonymity. - _

I there are difficulties in determining the characteristic performance. Arti-
cle 4(5& states that_Article 4(22 Is inapplicable and that one instead has to
apply Article 4(1). This is due to the fact that Article 4(2) is intended to give
predictability, and if there are uncertainties as to this presumption rule, one
should instead apply the closest connection method, which is the main rule
under Article 4. Sothe presumption amounts to an arbitrary preference, of
uncertain strength, for the law of the seller’s or other supplier’s country.

Support for'not applying Article 4(2) when there is uncertainty as to the
nature of the vendor Is found in the German case (1989) I.Prax 51, the Land-
gerlcht Dortmund. In this case, the court applied Article 4(5) to a contract

etween a German manufacturer of steel wool and a Dutch manufacturer of
scouring sponges. The former agreed to buy sponges exclusively from the lat-
ter for sale in"Germany and the latter had exclusive distribution rl[qhts over
the former’s steel woolin Belglum and the Netherlands. In relation {o e-com-
merce and the purchasing of dligital products, questions could be raised as to
the anonymity of the transaction, both in relation to the nature of digital

276. See Directive 2000/3L/EC of the European Parliament and Council of 8 June 2000 on cer-
tain legal aspects of electronic commerce in the internal market, Article 2 ¢, and in recital
19 of the preamble.

271. See Giuliano-Lagarde Report, p. 20.
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products and in relation to the location of the parties, whether it creates an
uncertain situation which calls under the application of Article 4(53. This is
because Article 4(1) Is the main rule, whilg Article 4(2(?_ i the secondary rule.
ConsequentIY, the ‘application of the main rule, fin _|n(‘; the choice of law
based upon the law most closely connected, comes in first place.

5.2.3.3 Qlose_st connectiqn method o )
The application of Article 4(1) demands the flndlng of a closest connection,
by interpreting the term “most closely connected”. In traditional private
international [aw, central connecting factors have been for example the place
where the contract is concluded or the place where the goods are delivered.
However, these connect!n? factors have a problem of being defined on the
Internet. The central point of this section of the thesis is therefore, to deter-
mine the different. connecting factors in relation to the closest connection
method when applied to e-commerce. o

The application of Article 4, whether it is the application of the closest
connection or the presumption rule, demands a determination of factors con-
nected to the contract. A question that arises is whether factors after the con-
clusion of the contract is to be taken into account. According to the Giuliano-
Lagarde Report, 2B it is possible “to takes to into account of factors which
supervened after the conclusion of the contract”. This means that all factors
connected to the contract, also under the Pleadmgs before the court may be
taken into account, e.g. the choice of court. One of the problems of such an
approach is that the parties may seek to alter the actual situation after the
conclusion of the contract and before the pIeadlnﬁs.ZYQ . o

The Rome Convention does not, apart from the Fresumptlon rule in Arti-
cle 4(2), give any directions as to what kind of factors in a contract can be
said 10’ have a connection to a country. In relation to e-commerce, one has to
examine the different factors that could be taken into consideration.

In relation to e-commerce contacts taking place over the Internet, there
are several elements, or connecting factors, that could be relevant. A point of
departure may be the point of view adopted b¥_ the Nordic Consumer
Ombudsmen in a statment from December 1998 entitled: “Common attitude
versus commerce and advertising on the Internet and similar communications .
(sjystems A In this statement, the different Nordic Consumer Ombudsmen

eclared that they would consider a website (of an e-business) to fall within

218. See Giuliano-Lagarde Report, p. 20.

219. See Peter Kaye, The New Private International Law of Contract of the European Commu-
nity, Alderstiot 1993, p. 173. o o

280. See De nordiske forbrukerombud: Felles holdmng til handel og markedsfgring pa Internett
8%5 eatrﬁrtl)(;e kommunikasjonssystemer, December 1998. See also http://www.forbruker-
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their jurisdiction_based on whether the advertising of this website was
directed to a specific market. Whether the advertising was directed towards a
specific market would be determined individually taking account of several
factors. Amongst factors that could be relevant the statment included:

* Which laguage, currency or other national signs were applied.

* Inwhich other extent the business or service was advertised towards the
actual national market.

* In which d%gree there was a connection between the advertising on the
Internet and” other advertising activities on the actual national market.

* Inwhich degree the business accepts to enter into contract with consumers
domiciled in the actual Nordic country.

Even though this statement by the Nordic Consumer Ombudsmen is not for-

mally bindingZL and thus a very weak source of law, it does emphesise
Important connecting factors between business on the Internet and consumers
in a specific_country.” Moreover, the statement has importance_as a source of
law since it is not only national, but based on the approach by important con-
sumer institutions responsible for monitoring consumer rights in five out of
eighteen EEA countries. However, these connectlngI factors are especally rele-
vant for consumer question, and can therefore only serve a a starting point
for relevant connecting factors between an e-commerce transactions and a
countrg%legal rules. L ,

Another-approach of establishing a connection between a cpuntrz_and an
Internet service has been addressed by the practice of the British Financial
Service Authority (FSA).22This practice served also as an example for the EU
Commission when it presented it's country of origin principle In Article 3 of
the Electronic Commerce Directive.28 Thé FSA is to administrate the Finan-
cial Service Act of 1986. According to, Article 57(1) any investment services
advertisments issued284 in Great Britain must have an autorisation from the
FSA. Any advertisment made possible over the Internet is considered “an
investment advertisment” according to Article 57(2). In light of the Internet,
the FSA has as a point of departure considered an advertisment that is acces-
sible on the screen of a person in Great Britain to be considered issued in

281. This is addressed on the first page of the statement, . o

282. See the article: EUs nye forsiag il direktiv om elektronisk handel pa Internett: Jurisdiksjon
09 Internet, Lov&Data nr. 57, March 1999, )

283. See Directive 2000/31/EC of the European Parliament and Council of 8 June 2000 on cer-
tain legal aspects of electronic commerce in the internal market, Article 3.

284, Tge Act applied the terms “issued” or “cause to be issued" on Investment services offers/
advertisments.
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Great Britain.Zb However, in practice each case is determined individually by
the FSA, when they examine If they have jurisdiction. In this examination of
If a webshop falls within their jurisdiction they take into account amongst
other things whether:

J Ep%asﬁrvice Is accessible from a server outside the territory of Great
Itain.

« The service can be applied by English investors.
» Precations have been taken to prevent such investors to access the service.

J Prgggugéions have been taken to prevent persons in England to access the
website.

* The advertisment is directed to persons in England.

These are all factors that may have relevance as connecting factors in relation
to Article 4(1) of the Rome "Convention._In addition, since these are factors
which both an English authority and the EU Commission have acknowledged
this practice may, in my opinion, be considered a sort of source of [aw,
aIthough weak. _

In Europe, the court cases related to cross-horder conflicts and the Internet
are practically non-existing. | have not been able to find any relevant cases.
However, in the United States several cases have been solved. The ones found
have not been directly connected to the choice-of-law, but rather the question
of jurisdiction. Although these are two separate questions and American law
has no applicability in Europe, these cases show what kind of connecting fac-
tors American courts value when examining the relation between a forum and
a legal conflict. In my opinion, this relation may have a certain legal value as
examples since the connecting factors in many ways are common for the west-
ern part of the world. Here are som excerptsof these cases.Z6

Digital Equipment Corp. v. Altavista Technology Inc.287 ] )

Digital purchased AItawstaS_rl?hts in its trademark and then licensed it back
In certain defined ways. Digital then sued Altavista for breach of trademark
licensing agreement, frademark and servicemark infringement, unfair compe-
tition and” trademark dilution, in the State of Massachusetts. Altavista

285. FSA has also considered that the exceptions in Article 207(3), advertisments in foreign
periodical publications spread outside Great Britain or as a part of a broadcasting pro-
%ram, do not take place In re?ard to Internet advertisments. _

286. For a hroader examination of US cases in this field see the work of Henrik Spang Hansen
on Internet and Jurisdiction (2001 - under publication,).
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claimed that the case had to be dismissed for lack of personal gurlsdlctlon.
The court held that it has jurisdiction and found for the plaintiff. However,
the connection between Altavista and Massachusetts was established in rela-
tion to jurisdiction and the court stated:

‘1 have evaluated the totality of ATI3 [Altavista] minimum contacts with
Massachusetts...I cannot ignore the fact that the medium through which
mam(_of the significant Massachusetts contacts occurred is anything but
traditional; it is a site in cyberspace, a Web-site. It has heen said that the
Courts have had to re-evaluate traditional concepts of personal jurisdic-
tion in the light of the increasing %oballsatlon of the economY... he com-
mercial use 0f the Internet tests the limits of these traditional, territorial-
based concepts even further... The Internet has no territorial boundaries.
To Raraphrase Gertrude Stein, as far as the Internet is concerned, not only
IS there perhaps “ho there there, " the “there” is everywhere where there is
Internet access. When business is transacted over a computer network via
a Web-site accessed by a computer in Massachugetts, it takes place as
much in Massachusetts, literally or figuratively, as it does anywhere. ™

From this it could be drawn that as long as the vendor opens for business on
the Internet, the vendor opens up for business with any country with Internet-
connection. The problem is that such an apProach does nof point out any
specific_country from the other, and it means that the vendor will have a very
unpredictable Situation as to what law might govern his contracts.

Bensusan Restaurant Corp. v. King.28 ] ] ]

Bensusan was a comFany in New York, which had established a famous jazz
club in New York called “The Blue Note”. The defendant, Mr King, owned a
small club in Columbia, Missouri, also called “The Blue Note™. I 1996 Mr.
King created a website for his club, with free access. The server was located in
Missouri and contained a logo that was similar to the one in New York. Ben-
susan claimed King infringed their trademark rights, while King claimed there
was a lack of jurisdictionfor the court in New™York, The codrt came to the
conclusion that advertising on the Internet did not in itself establish a connec-
tion proper to always claim jurisdiction in New York, thus this would have
led to, the conclusion that someone advertising on the Internet would have
jurisdiction around the world. Moreover the court concluded that since King
had not made any actual contact with New York or made busingss with peo-
ple from New York, and since the website contained text explicitly makln% it
clear that his club should not be confused with the one more famous and that

288. See Bensusan Restaurant Corp. v. King, S.D. New York District Court, File No 96 CIV.
3992 (SHS), 9/9/9%.
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his club was directed towards Missouri, jurisdiction could not be granted.
Conse%uently, the court evaluated the text of the website possible disclaimers
when it determined the connection to a legal system.

Weber v. Jolly Hotels.289 .

Jolly Hotels is an Italian comwn%/ who advertised on the Internet for hotels
with phone numbers. Eileen Weber ordered a trip to Italy and stayed in a
Jolly Hotel. During her stay, she happened to fall in the hotel and tried to sue
Jolly Hotels upon returnln? to New Jersey. The court came to the conclusion
thaf a passive website that is used to advertise for products and services on
the Internet is not enough to grantjurisdiction and dismissed the case. This
shows that presence on the Internetas such does not always give guidance as
to which legal system the website is connected.

Asger Corp. v. Multi-Fluif Inc.20 _ _

In this case a Norwegian company was sued in Texas, _b% As%er Corp. claim-
ing the Norwegian company had infringed their copyrights. The court found
that there was no (1uallf|ed contact between the website and Texas since Inter-
net users could not shop or contract through the Internet. Consequently, the
website was passive. As for a connecting factor, this leads to the conclusion
that in order for a connection to exist on'the Internet, the website will have to
be somewhat directed towards the buyer, and that the domain names have lit-
tle Importance.

As for activities on the Internet in the USA, 1997 was the year that the web-
jurisdiction issues settled a bit, as courts analysing home pages dlstmgmshe
between “passive” websites, which advertisé goods or Services, and more
interactive sites, which let visitors order products. At least three federal cir-
cuit courts addressed whether and when a website confers jurisdiction in a
state foreign to the web master. The 2d U.S. Circuit Court of Appeals found a
purely passive website insufficient for Fersonal jurisdiction in the case of Ben-
susan V. King, In the case of Cybersell Inc. v. Cybersell Inc.2L the court was
confronted with a slightly more’interactive website. A visitor to the homepage
who wanted to learn'more was allowed to leave a name and contact informa-
tion. The 9th Circuit declined to exercise jurisdiction over the Florida defend-
ant when no other contacts with the state, Arizona, were found, and there
was no evidence that anyone from Arizona had left a name or even accessed
the site. As for on-online activity, the case of CompuServe Inc. v. PattersonZp

289. See Weber v. Jolly Hotels, DC NJ, File No CIV. A 96-2582, 12/9/97.
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the court found that the Texas-based defendant had targeted and solicited
business in the plaintiff’ state, and jurisdiction was granted.28AL1 these cases,
however, show that US courts give importance to the actual activity from the
website to the legal “foreign” system, 1.e, whether they are passive “or active
towards the “foreign” terrltor?{. The activity or passwlt?/ towards the buyer
will depend on the text applied, the software techno O?y, actual activity
already taken place. On the other hand, the court does not'seem to take into
consideration hardware technolorg]]y or where the server is located or the
domain name. However, wether this is going to be the case when addressing
European courts and choice-of-law questions, rather than jurisdiction ques-
tions, is more uncertain, _ _ _

In the following section | will mention the most relevant connecting fac-
tors related to e-commerce and the Internet, mainly the World Wide Web and
the e-mail system. This list can in no way be said t0 be complete, and since no
cases have appeared before a court, 41t is not certain that the court will take
into consideration any of these connecting factors. However, since there are
great uncertainties due to the anonymity of the Internet, the existing connect-
Ing factors, whatever they are, must be examined.

%Buyer’s habitual residence. ) ) L ]

ne of the traditional connecting factors in commercial situations is the
habitual residence of the buyer or,"if it is a company, its place of commerce.
This is as relevant for traditional commerce as for e-commerce. However, due
to the anonymity of the Internet, where the physical address is not necessarily
stated, it can often be difficult to determing the location of the buyer. When
the products are physical, they will be delivered by mail or other logistical
systems and a physical address will have to be stated. However, in this thesis,
considering products delivered on-line, the buyer will Just have an e-mail,
which can be located on a server anywhere in the world. Without the use of
digital signatures or certificates, the buyer can often remain anonymous and
his residence or place of business will rémain unknown to the vendor. Conse-
quently, it will often be difficult to use this connecting factor.

E{Vendor’shahit_ual rfsidence., . L ,
nother tragitional connecting factor in commercial situations is the vendor’s
habitual residence, or more usually his place of business. In relation to Article
4(2), it will mostly be the vendor’s place of business that is the place where

292. See CompuServe Inc. v. Patterson, 89 F.3d 1257 (6th Cir. 1996).
293. This case follows up the judgment in Digital vs. Altavista.
294. To my knowledge.
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the characteristic effect of the contract is to be performed. From the buyers
Perspectlve, it is difficult to determine the vendor’ place when the contract is
0 be effected on-line. The vendor does not need to state his place of business,
since it is not necessary for his activities. He will most probably either send an
invitation to offer a product to the buyer by mail or be present at the WWW
with a catalogue, where the buyer can order the dlglltal product, Unless there
are digital signatures or certificates, the vendor’ place of residence or busi-
ness could remain secret. This would cause uncertainty and unpredictability.
An international surve%/, done by the consumer authorities in 11 countries has
revealed that a great deal of thie vendors did not state their address or tele-
phone number on the WWW. The lack of qualified information on the net

was obvious.Zb

_cl) The place of the server where the products are up loaded or downloaded.

he place where the vendor is situated is not necessarily the same place as the
one where the server containing the product is located.” | can establish a busi-
ness in Norway, but an Internet access through a server in England, The
Products will then be downloaded from the server in England. Technically,
he server is not easy to identify for the average user. Although the IP number
can be used to identify the location of the server, this is a difficult Rrocess.
Moreover, one should™not, in my opinion, take into consideration the loca-
tion of the technical means. In the Television Directive, 26 as reqa_rds the con-
necting factor as to which law should decide the broadcasting, It is the sender
principle that is followed. However, this is difficult to apply to the Internet,
where it is much too easy to change servers. A website ml(llht be copied on to
another server in a few Seconds, which could change the e%al situation very
quickly. This could then cause uncertainty and unpredictability. In my_opin-
ion, the place of the server should have very little or no importance, Since it
could cause a forum-shopping situation.27 However, the place of server can-
not be excluded.

295. See http:/lwww.aftenposten.no/nyheter/nett/d98461.htm S9.9.99). o _ ,

296. See Council Directive 89/552/EEC of 3 October 1989 on the coordination of certain provi-
sions laid down by Law, Regulation or Administrative Action in Member States concerning
the pursuit of television broadcastm? activities, which must be also seen in relation to the
European Convention on Transfronfier Television. o

297. This can also be said to be the opinion in recital 19 of the preable of the Directive 2000/31/
EC of the European ParllamenHand Council of 8 June 2000 on certain legal aspects of elec-

tronic commerce In the Internal market.
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In the case Of Pres-Kap v System One Direct Access28 (Florida, USA), a compan seIIing
products to several states was located in New York, but used a database (and server¥ locate
In Florida to do so. The court held that the database situated in Florida did not establish a

S|Pnificant connection to this state when it came tojurisdiction. This shows that the location
of technical devices Is given little significance.

d) The place where the product is delivered. ]

he place where the product is delivered is normaIlY the place where the
buyer is located. But when a Froduct is delivered digitally on-ling, the prod-
ucts will mostl¥ be delivered to an e-mail address or a host service provider.
The location of this place, in many cases a typical server, is difficult to locate
and it can also be changed very quickly. However, it is not impossible, since
the location of an IP number is'possiblé to locate.

% s a proxy server a possible connecting factor?, .

When su_rfm? the Internet a computer will in many cases not retrieve the
information from the server hosting the actual information, but from a proxy
server. This is a server technically not far from the host server of the user. The
proxy server first checks if the dl%lta| bits demanded by the user has been
changed since last time, if it has not the proxy server transfers these bits from
its own memory, where it has been saved. The advantage is that the user
receives the digital bits quicker than if all information had to come from a
server far away. The place of the prox>{ server could have been a conn,ectln%
factor, but since_this Is only a technical solution opting for faster services, |
can hardly be said to be a connecting factor. The latter'solution has also been
sought in the Cop rl?ht Directive.Z9 In Article 5 of this Directive the EU
commission states that the digital bits on a proxy server are not to be consid-
ered a copy as long at the use of proxy server has only technical purposes and
not any reproduction purposes.

f?_The Flace where the contract is concluded. )

he place where the contract is concluded, lex loci contractus, has often been
a traditional connecting factor in private international law. In relation to the
Internet, the place where the contract is concluded is difficult to establish.
Technically, there are at least two possible solutions. The first is that the con-
tract is considered to be concluded at the computer of the buyer, who either
receives an offer from the seller by e-mail or demands a certain webpage from

298. 636 S0.2d_1351 61994). _ ,

299, Directive 2001/29/EC of the European Parliament and Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the Information Society,
0J. L167 22june 2001.
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the vendor containing the contract to which he agrees. However, in relation
to e-commerce and the computer where the contract then should be con-
cluded, it is difficult for the vendor to determine this place since the computer
can be located in different countries depending on where the buyer is. He
could also have a laptop and be flying over different territories. The second
solution is the place where the contract is considered concluded at the web-
Page of the vendor or at the server where the e-mail is accepted. In both of
hese solutions, the location of the parties or the place of conclusion of the
contract may be difficult to locate due to anonlet,y. Moreover, the place
where_the contract is concluded may be differently viewed in different coun-
tries. This is because some countries consider the contract for beln%_con-
cluded when the buyer sends acceptance of offer from the vendor, whilg in
other countries the contract is considered concluded when the vendor receives
notice of buyer’s acceptance, To conclude, the place where the contract is con-
clfut%ed IS td_| ficult to determine, and will often actually be the location of one
of the parties.

% The domain name as a connecting factor. . _
nother possible connecting factor is the domain name. The URL determines
the logical location of the vendor in the WWW. A vendor with domain names
that ends with .no, .dk or .de will most often be considered to be located in
respectively in Norway, Denmark and Germany. In Norway, it is required
that a company applying the top domain .no, must be registered in Norway.
However, not all domain names have a national adherence. Generic domain
names, such as .com, ,0rg or .net, cannot be linked to any specific country.
Furthermore, some of the top domains have also been sold to companies. As
such, the top domain ,fm has been sold to a Canadian company, which sells
the sub domains to radjo stations. In Sweden, many webpages have applied
the top domain ,nu. This domain name means “now” in Swedish, and Swed-
ish web companies have had advertisements that have URLs with names like:
www.come_and bu%_ products.now. Consequently, the domain name can be
a connecting factor BT in many cases it can also lie confusing.

h) The e-mail address as a connecting factor. ) ) .

As for the domain name, the e-mail address is a connecting factor with stronﬁ
similarities to domain names since they are built on the same system. Eac

address has_endings like .no or .com. However, while the domain name has
certain stability and will in some cases be difficult to change or even get, the
e-mail address is easier to get. The buyer usmq an e-mail address can at the
same time have different addresses and also ﬁe them for free. When a buyer
gets an e-mail address, this is a service from the host provider. Concomitantly,
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a citizen of one country in Europe can easily get an e-mail address with the
ending of another EU country. AIthough I'am a Norwegian. | could get an e-
mail address in, ltaly, and trly to buy digital products in Germany. The Ger-
man vendor will most like c)( think 1 am Italian. Consequently, the e-mail
address gives even less predictability than the domain name for the one
receiving an e-mail from someone, but it is still a sort of connecting factor in
relation o Article 4 of the Rome Convention.

%The Iangu%ge of the text of the webpage or e-mail or other national sins.

he text of the webpage is an important connecting factor. The buyer of a
digital product will oftén try to sell a product to a specific group of people. If
the vendor sells a product applying the Spanish language, 1t can be said that
the contract is connected to Spain. However, most we Pages,are written in
several Ian%uages_or at least in English. The use of an international Iangua%e
creates problems in relation to the connecting factor. A Spanish text might be
directed at all Spanish speaking people around the world o_réust_for the
South-American public. A language on its own_ will ﬂlve little indication of a
connecting factor. However, applied together with other connecting factors, it
may create more certainty and predictability.

J) The currency of the purchase.

As for the language of the webpage, the currency that the contract states to be
P_ald for the product, can be a connecting factor. However, when an interna-
jonally known currency is used, the determination can be difficult. A com-
pany selling a digital product with a .com address and text in English, and
stating the price in US dollars will not necessarily be from the USAsince this
is internationally applied. On the other hand, if'a company has an Icelandic
domain name, statln%_ their price in Icelandic currency and having a text in
|celandic, the connecting factor will presumablﬁl be stronger for the contract
}\(I) be most closely connécted to Iceland, even though many Icelanders live in

orway.

k) Disclaimers. . o .
A most relevant_connecting factor is, if the vendor states the countries he
wants to engage in contract'with the buyer. A5|_mﬁle statement, or form to fill
out, where the buyer only can order a product if he comes from the countries
stated by the vendor, might limit the countries to which the contract is con-
nected. This could give larger certainty to both parties of a contract.30
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zTechnologieS preventir]? contracting. _ _
nother solution is if the vendor applies an Internet technology preventing
the buyer from contracting or accessing the website. By applyingsuch a tech-
nology the vendor would™clearly state that he has no intention of entering
into contract with the buyer from a certain country and thus do not want to
have contact with vendors from that country.

ni%ActuaI contracting activity versus a specific territory. ]

The actual actitivity_the vendor has towards a territory may also be consid-
ered being a connecting factor. If the vendor advertises in a co,untrY 0r accepts
to enter into contract with persons domiciled in a country, this actual activity
may have relevance as a connceting factor. The predictability of the parties is
a key word for such a connecting factor.

2 Other activities in the country to which one seeks connection. )

connecting factor may also be other activities that the vendor has in the
country to which he seeks the closest connection. If the vendor claims that the
contract is most closely connected to country A because he has other activi-
ties there, for example advertisment campaigns, this is a factor of determining

that the vendor’ contract is closely connected to country A3

0) Other clauses - choice of court/arbitration, ) )

he understanding of anate international law is not always evident, espe-
cially the difference between choice-of-law and choice of court. Therefore, a
choice of court or arhitration court, may be a connecting factor.

As explained, it is the combination of these connecting factors that can be rel-
evant when determining the country to which the contract is most closely
connected, However, the Internet IS very international and can be anony-
mous, which means that there is large variety of connecting factors. Further-
more, the connecting factors will be determiried by ajudge, which means that
each case might be solved dlfferentIK. Ajudge with"lesSer knowledge of the
Internet mI%ht not consider the technical connecting factors, while another
might, weighten the connecting factors dlfferentl%., The consequence is that
there is a great deal of uncertainty and unpredictability connected to the clos-
est_connection method, when it"is applied to the Infernet and e-commerce.
This is also relevant for the presumption rule in Article 4(2). The examination

300. However, one might ask whether this is a legal disclaimer since it mi(r;ht be in disharmony
with the rule in_the Treaty of Rome concerning the free movement of goods. This will
treated further in relation to Article 21 of the Rome Convention.

301. See both the practice of the FSA and the statement by the Nordic Consumer Ombudsmen.
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of the countrK of the vendor, being the one effec_tlngﬂ the characteristic Fer-
formance of the contract, also shows that it is difficult to, determine this place
due to anonymity. This causes unpredictability for Article 4(21) and m!(rqht
result in the non-application of Article 4(2) due'to Article 4(5). The flexibility
of Article 4 as a whole will be so much larger in relation to"e-commerce, so
that the predictability needed for contracting parties, when a choice has not
been made, will be very little. In my opinion, one should therefore examine
either other rules or see if the application of digital signatures should be man-
datory for e-commerce.

5.2.4 Special choice-of-law rule for consumers

5.2.4.1 General

Until now, only general rules of what the choice-of-law is, have been exam-
ined. The hasic rule is that the parties to a contract may choose the law appli-
cable to this contract and in the lack of such, should examine the law most
closely connected to the contract. In relation to business-to-business con-
tracts; where the parties are mostly equal, these rules are_intended to uphold
equity between the parties. However, once a consumer is introduced to a con-
tractual situation, other principles will be applied. In business-to-consumer
contracts, there are often other needs. The consumer is most often faced with
contracts prewritten hy the lawyers of the vendor, which gives him little or no
right to negotiate. This is especially relevant when the contract is presented in
a click-wrap form. The pressure on the consumer can therefore call for man-
datory _rules defend;n(h; the consumer. As a consequence the consumer has
been given certain rights that limits the agpllcatlpn of Articles 3 and 4. The
latter “Articles are the principal rules to be apPlled but they are limited by
Article 5 of the Rome Convention. Article 5(1) to 5(3) states:

“(1) This Article applies to a contract the object of which is the supply of
goods or services to a person (‘the consumer) for a purpose which can be
regarded as being outside his trade or profession, ‘or a contract for the
provision of credit for that object.

(%) Notwithstandin theProvmonsofArtl_cI_e 3, a choice-of-law made by
the parties shall not have the result of depriving the consumer of the pro-
tection afforded to him by the mandatory rules of the law of the country
in which he has his habitual residence:

-if in_that country the conclusion of the contract was preceded by a
fic invitation addressed to him or by advertising, and he had t %rg

Sﬁe%l e?k
In that country all steps necessary on his part for thie conclusion oft
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contract, or _ _ _

ég tr?ter otgrer party or his agent received the consumer's order in that
ountry, .

-Ifthe contract is for the sale ofgoods and the consumer travelled from
that country to another country and there %ave his order; provided
that the consumerSjourneg Wa%arranged by the seller for the purpose
of Introducing the consumeér to buy.

X3)_NotW|th,stand|ng the provisions of Article 4, a contract to which this
rticle a Blles shall'in absence of choice in accordance with Article 3, be
governed by the law of the country in which the consumer has his habitual
Befstlﬁiesn/ier tlicllte Is entered into in the circumstances described in paragraph 2

The intention of Article 5 is to protect the weaker part¥ ina consumer con-
tract32 in a cross-horder conflict from being deprived ot the mandatory rules
afforded to him by the law of the country n which he has his habitual resi-
dence. However, Some criteria have to tie met in order for Article 5 to be
applicable for the on-line purchase of d_I?Ital products, o

As a point of departure, Article 5 will only be applied after the application
of either Article 3 or Article 4. Article 5(2) Pomts out that the parties are free
to determine the law applicable to the contract, but they cannot deprive th
consumer of the mandatom{I consumer protection rules of the countr% in
which the consumer has his habitual residence if certain criteria are met. Fur
thermore, Article 5(3) points out that if the parties have not made a choice-
of-law, the choice made by Article 4 cannot deErlv_e the consumer of the man-
datory consumer protection rules of the country in which the consumer has
his habitual residence if the criteria in Article 5(2) are met. However, it is
clear that Article 5 will only be aRplled If the mandatory rules of the con-
sumer’s habitual residence “give him/her better protecfion than the one
afforded after the application of either Article 3 or 4. o

In.my opinion, this marks one of the technical problems of this Arficle.
This is because the consumer first will have to determine if a choice-of-law
has been made by either Articles 3 or 4. Then, if another law than the one of
his habitual residence has been chosen, the consumer will have to determine '
whether these rules deprive him of any rights in relation to the consumer
rights in his habitual residence. It is but'then, the consumer can apply Article
5(2) and can rely on the consumer rights of his habitual residence.

302. See Giuliano-Lagarde Report, p. 23.
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5.2.4.2 The scope of Article 5 . . .
In order for the scope of Article 5 to be applicable, there are certain condi-
tions that have to be met. Some of these conditions are esi)ec_lall relevant for
e-commerce, while others have been discussed previously in fhis thesis. In
relation to e-commerce, the scope of Article 5(1) has haically three condi-
tions in order to be applicable. The first is that there is a contract, the second
that this contract concerns the supply ofgoods or services, and finally that the
supply is infended for a person who 1s a consumer. L
_As for the first criterion, one could question whether it is in disharmony

with the word “contractual obligations” in Article 1(12). For example in some
countries there might certain formal criteria for an obligation to' be consid-
ered a contract, such as a paper demand or a writing demand. These are ques-
tions that concern the validity of the contract and not the applicability of
Article 5 as such.3B Therefore, the conclusion of a purchase of digital prod-
ucts hetween two or more parties will be a contract. ,

The second criterion is for the contract to be a supply of goods or services,
a criterion that has been examined under chapter 4, and will not be further
addressed in this section. 3% _ . _

The final criterion, and the most important for defining the scope of this
Article, is that the contract is a consumer contract, meaning that the person
who receives the goods or Services is a consumer. The term ‘consumer’ is

303. Adigital contract differs from a traditional contract since it is not written on paper. There-
fore, it is difficult to examine a Fh}/smal document. However, the question of the \(alldltk/ of
a digital contract demands firstly that a choice-of-law is made in order to determine after
which national law the contract'is to be determined. The choice-of-law concerning the
validity of the contract is determined by Article 8 of the Rome Convention, which points
out the law applicable to the conract after either Article 3 or 4. In most substantive_laws,
such as In Norway, there are no formal demands for a asic contract, but some specific
contract have demands for a paper or in writing. It is difficult to say something general on
this point as one would have to examine the laws off all countries within the EEA. How-
ever, most often these demands must be confronted with a digital contract and se if the

. digital contract fulfils the reasons for these demands. Historically, formal needs for a con-

tract to be in writing or a being a paper document was made inorder for the court to use
the contract for reasons of evidence. In relation to digital contracts, dl?lt&d signatures and
certificates, together with efficient logs might give a digital contract betfer value as evidence
than traditional paper contracts. The lattér might also be falsified. -

304. However, within the sup?Iy of goods and services, the convention also refers to provision
of credit for the suppIEo oodS and services. This could also be relevant for a purchaser of
digital products. The ECJ has in the case of Bertrand v. Ott (Case 150-77 [1978] ECR
1431), concerning the Brussels Convention Article 13 adopted an autonomous and rather
restrictive meanm? of sale of goods on instalment credit terms. This was done when defin-
mfg consumer contracts in reldtion to a transaction in which the price is discharged by way
of several payments or which is linked to a financial contract. This could call for a restric-
tive interprefation of the term goods in Article 5(1) of the Rome Convention.
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meant to relate to the one who purchases the product outside his trade or
rofession. The term consumer contract is according to the Guiliano-Lagarde
eport meant to correspond to Article 13 of the Brussels Convention.
The most important point is that a consumer concept "should be interpreted
in_light of its purpose which is to protect the weaker party and in accordance
with” other international instruments with the same Furpose” such as the
Brussels Convention. The term ‘consumer’ has in relation to the Brussels
Convention heen understood to be interpreted mdepende_ntIY of national law
and_therefore, autonomously.36 The vendor has to act in the course of his
business or trade in order for this contract to be a consumer contract, This is
supported by the Giuliano-Lagarde Report3)7 and also follows Article 13 of
the Brussels Convention.3B In"relation to e-commerce, this means that a pri-
vate person that uses the Internet to sell a product, for example a used sofa or
car b% offering it on his personal webpage, will not be a ?_rofe,ssmnal party
and the buyer of this Iproduct will not_be granted the application of Article
5.3 These parties will have to apply either Article 3 or 4 of the Rome Con-
vention. The b,uYer Is the consumer and he must objectively be a consumer in
order for Article 5 to be applied. Moreover, he must” according to the
Giuliano-Lagarde Report3“primarily act outside his trade or profession.
Consequently, if the consumer acts Both within and outside his trade or pro-
fession one must determine which part is the largest in order to see if the con-
tract falls within or outside Article 5.

However, the far more relevant question is whether the vendor’ aware-
ness of the buyers position has relevance for the contract falling within the
scope of Article 5. In e-commerce, the anonymity of the Internet creates
uncertainty as to the position of the buyer. The vendor mlght be interested in
only doing business with professional parties and if he states so in the order-

305. See Giuliano-Lagarde Report, p. 23.

306. For some interpretations of consumers se the case of Hutton: “only contract concluded for
the purpose ofsansf,ymg an individual’s own needs in terms of private copsumption” can
be a consumer, and in the case of Benincasa: “in order to determing whether a person has
the capacity of a consumer...., reference must be made to the position of the person con-
cerned in a particular contract, having regard to the nature and aim of that contract, and
not to the subjective situation of the person concerned” Physical person can be consumers,
while judicial persons cannot.

307. See Glul|ano-La8arde report, F 23

308. See Bertrand v. Ott, Case 150/77 [1978%ECR 1431 on pa(t;e 1447 where the ECJ adopts
the definition of a consumer contract where the vendor acts within his trade or business.

309. This iswhy there are three grouBs of party conflicts and not only two. The two traditional
conflicts being the consumer-to-busingss and the business-to-business, while the third is the
one hetween Consumer-to-consumer. Two traditionally weak parties acting qutside their trade
Qr profession, have lesser understanding of professiorial trade than two professional parties.

310. See Giuliano-Lagarde report, p. 23.
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ing form two_situations m|?<ht appear. The first is if the consumer when he
purchases a dlgltal_ product knows that the vendor only wants to do business
with other professionals but still orders a product. The question is whether he
still can be granted protection under Article 5. The second situation is if the
consumer orders a product and is not aware of the fact that the vendor does
not want to enter onto a business transaction with him. The question is again
if the vendor can Protest against the application of Article 5. The Giuliano-
Lagarde Report states that; “..where the receiver of goods or services or
credit in fact acted primarily outside his trade or profession but the other
party did not know this and, taklnq all circumstances into account should not
reasonably have known it, the sitation falls outside the scope of Article
5" 31 Isolated, this could mean that as_lon%as_the vendor is in good faith as
to_his bu_}/er not being a consumer, Article 5 will never be applied. However,
this is difficult to determine if the vendor opens up for sale on, the Internet
without making clear that no consumer can make business with him. The
Internet opens Up for many possibilities and a consumer looking for the best
prive will seldom look at conditions in the contract. In these situations it is
my opinion that the vendor, having opened for such a possibility, cannot
claim to be in good faith as to the consumers Purchade. A consequence of
such an argumentation is that the aﬂpllcablllty of Article 5 will be determined
by the determination of whether the consurer can be saif to have been in
good faith. This task will have to be determined individually in the same w_a%/
as when determining whether a choice of law could be demonstrated wit

reasonable certainty. | do not Pursue the matter an?/,further. ,

Finally, the scope of Article 5 is limited to nof include certain consumer
contracts such as carriage contracts, other than for travel and accommoda-
tion inclusively, and contracts concerning services supplied exclusively out-
side the consumer’s habitual residence.32

5.2.4.3 The alternative intents of Article 5(2) . .

Once the aﬁpllcabl_llty_of Article_ 5 is_established, one has to examine the
intent for the application of Article 5{2) and, concomitantly, Article 5(3).
Article 5(2) states that if one of the following Intents are mef, the consumer
cannot he degrlved of the mandatory rules of'the law of the country in which
he has his habitual residence. Mandatory rules are those substantive rules in a
national legislation that cannot be derogated from in a contract in such a way
that the consumer is left with less proteCtion. The intents are:

« ifin that country [habitual residence of the co,nsumea] the conclusion of
the contract was preceded by a specific invitation addressed to him or by

311. See Giuliano-Lagarde report, p. 23.
312. See respectively Articles 5(4) a and b.
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advertising, and he had taken in that country all steps necessary on his
part for thie conclusion ofthe contract, or

* ifthe other party [vendor] or his agent received the consumer$ order in
that country, or

« ifthe contract is for the sale ofgoods and the consumer travelled from
that country to another country and there gave his order, provided that
the consumersjourney was arranged by the seller for the purpose ofintro-
ducing the consumer to buy.

In relation to e-commerce and the on-line purchase of digital products, the
last intent is not relevant. This is due to the fact that this intent relates to a
physical {oumer, where both parties are aware of the their situation. Conge-
quently, this intent will not be treated further. In the following paragraph, the
first two intents of Article 5(f2) are discussed. Each intent haS several criteria
that have to be met in order for Article 5(2) to be applied.

First intent:
The first intent will be applied if three criteria are fulfilled. These are that the
vendor sends the consumer (L) a specific invitation, or in other waYs adver-
tises his Fro_ducts %2) in the co_untr% of the consumer, and that (3) all steps of
the conclusion of the contract is taken there. o .

The first criterion is whether there has taken place a_dvertlsmq herein-
eluded specific invitation,3l3on the Internet. In the foIIowm? only the www
and e-mail is discussed, because they are the most relevant Internet applica-
tions to be applied. The Convention does not give any special interpretation
of what is considered advertising, neither does the G|uI|anp-La?arde Report,
aIthou?h it has examples of advertising. However, as a point of departure, a
natura under,standmgi,of_advertlsmg is that it is information from a vendor to
which there is a qualitative requirement. This requirement is in this thesis
considered including information from the vendor that in its form has the
quahtygl%f promoting the vendor ana/or his products to be bought by a con-
sumer.

As a specific invitation is a special ?roup of advertising, | will firstly
address advertising in general in relation to the WWW and e-mail, and then

313. Avticle 5(2) first alternative, has a condition for its application two alternatives, which is a
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sRem_flc invitation. This is because if advertising on the Internet falls outside
the first inent, most reasonably, specific invitation will also fall outside.

~ Advertising on the WWW."At least one writer has claimed that commer-

cials on the WWW cannot be considered advertising, because the websites are
to be conmder_ed,shogs that the customers enters and the advertising is con-
sidered to be inside the shop and not outgoing information.3b | agree that a
website cannot be considered advertising as such, but a webpage of the web-
site is information demanded by the consumer and sent to him by the ven-
dor’s server. Consequently, the webp_a%e may still be considered advertising..
_ Advert_lsmgi can be sald to be information about a vendor, which will
increase his sales. However, the question is whether there is a need for activity
from the vendor for this information to be advertising. The Giuliano-Lagarde
Report states to that the “trader must have done ceftain acts...”3l6 This can
lead, in my opinion, to the argument that for information to be advertising
there is a need for a,ctlvng from_ the vendor. A vendor present at a trade fair
giving out information about himself to every consumer present at the fair,
will be advertising. This is because it is the vendor that approaches the trade
fair as a market place for promotional reasons. The consumer is present to
access this advertising and the trade fair stand cannot be considered a shop.
Consequently, if the vendor approaches the consumer at other points than the
redgular shop 1t will be considered advertising. The same will apply to digital
advertising. An example would be Tv-shQFs on a digital television channel.
The broadcasting company as a website will not be an advertisement, but the
proqg_ams selling products may have advertising in them such as the webpage,
reaching each consumer in his home. Even though the consumer is active in
turning-on the television, the intention of the vendor is to promote his mer-
chandise. It is this promotion which is meant to reach the consumer and
WhICR is ad ertlsementl. _ .

_The analogy can also be applied for the WWW. In addition, the vendor
will know that a webpage can reach any customer connected to the Internet.
And as long as the information about the vendor shop or products has a char-
acter suitable to promote this and. thereby increase the vendor’s income, this
must be a determining factor calling the"webpage an advertisement. This is

314. Seeeg. the Article Ib of the Council Directive 89/552/EEC of 3 October 1989 on the coor-
dination of certain provisions laid down by Law, Regulation or Administrative Action in
Member States concerning the pursuit of television broadcasting activities, 0.J. L 298, 17/
10/1989 [J 0023 - 0030, efining television advertising as “...any form of announcement
broadcast in return for_Fayment or for similar consideration by a public or private under-
takln? in connection with @ trade, business, craft or profession’in order to promote the sup-
glyo goods or services.” _

315. Séee.q: Christina Hultmark, Elektronisk handel och avtalsratt, Stockholm 1998, p. 83.

316. See Giuliano-Lagarde Report, p. 24.



120 Internet and Choice-of-law

also underlined by the need for predictability in private international law. The
vendor has a need to be able to predict his Situation. _

~ Consequently, a webpa%e may be advertising in relation to Article 5(2)
flrstI dnt_e(?t. And as a point of departure, this advertising will be reachable
worldwide.

Advertising by e-mail. Advertising by e-mail is normally an active action
by the vendor with the intention of promoting his products. This is even if the
vendor applles an automatic response to e-mail with information of advertis-
ing_character. The reason for this is that one can place on equal footing an e-
mail with an ordinary letter. Both are actions from the vendor directed at a
possible buyer, i.e. thé consumer. _

"Specific invitation”. The result is that both a webpage and an e-mail can
be considered advertising in relation to Article 5(2) first intent. However, the
next tl,uestlo_n is whether the same_applications may be considered “specific
invitation” in the same relation. The importance 0f a distinction between
advertising and "specific invitation” is that the vendor may be able bg/ “spe-
cific invitation” to limit the advertising on the Internet from being global and
onlyraddressed toas ecmc?roup or person. _ .

he Convention does not define “specific invitation”, but in the Giuliano-
Lagarde Report exemplifies this as e.g. “inter alia mail order” and exemplifies
as “have made business ?ropos,a,ls individually”. The result is that a “specific
invitation” has a special condition, demanding a predetermined addressee.
The specific invitation does not necessarily have to be addressed to a name,
but may also he a specific group of people, However, this group must be nat-
ural and not determined by the vendor himself. Meaning that if the vendor
sends an advertisement to all households in a city and directing it to “all men
over fifty”, this would not be considered a specific invitation. Moreover, if a
consumer demands information from the vendor and the vendor replies with
an offer, this will also be a specific invitation.3l7 .

Specific invitation on the WWW When a vendor applies the WWW for
advertising, his, use of webpages will be advertising in_ relation to Article 5,
while the website as such cannot be considered advertising. Suffice it to say
that a website can therefore not be a specific invitation, However, the Inter-
net, Internet browsers, mobile phones/WAP (Wireless A_Pllcatgon Protocol)
and such technologies have made it possible to create profiles using small files
which are located” on the consumer’s computers which gather information

317. Thiswas held by a court in Netherlands, concerning Article 13511) 3)a of the Brussels Con-
vention, which is almost identical to Article 5&2) first intent of the Rome Convention. The
case was Kuipers v. Van Kesteren (1994) NIPR "160, District Court of Amsterdam,
24.4.1993, and treated in Peter Kaye (ed.), European Case Law on The Judgment Conven-
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about the movements of the consumer on the vendor’s website, i.. being able
to see which webpages he has seen. The result is that the vendor can elaborate
a specific webpage for each consumer, for example greeting the consumer
when it demands a webpage from the vendor, saying: “Hi Mr. A, last time
you were here you ordered gants and a shirt. Now we would like to offer you
a tie and a pair of shoes.” The use of such a technology will, in my opinion,
be considered a “specific invitation” in Article 5(2).

Specific invitation by e-mail. An e-mail resembles a normal letter, sent
from one person to another, using an address.,ConsequentI¥, as a point of
departure, the use of a specific address for e-mails does ?uall Y the e-mails as
specific invitations. However, there might be exceptions from this. _

The first _exceBtlon concerns the spammlngz of a large number of e-mails.
Examples might be vendors that have bought a large number of e-mails or
who have send an e-mail to ever)( user of an ISP (Internet Service Provider),
for example every one located at the University of Oslo (Ui0).318 This resem-
bles the situation where the newspapers are” delivered to subscribers with
additional advertisements, In that situation the vendor cannot define the
group of subscribers and does not know them since this is up to the newspa-
Fer editor.39 The vendor will, in my opinion, not have sent a specific invita-
jon but rather an advertisement. Consequently, in these situations where the
vendor has no direct control over the e-mails sent, it is my opinion that the e-
mail cannot be considered a specific invitation.

Another exception can be considered in relation to the use of anomb/mous
e-mails. In these situations, the vendor will direct e-mail to consumers behind
addresses which makes it difficult to identify them. This may be because they
are using ISP with generic domain names, such as .com or .org, or addresses
with, intended or not-intended anonymisatign, e.g. anonymous@hotmail.com
or plet_rlx@h_otmall.g:om. In my gpinjon, this has however, no Impartance as
these invitations still are spécific invitations to those behind the e-mail
address. Moreover, it is the vendor who has chosen to_send the “specific invi-
tation" and therefore determined whether it is predictable or not for him.
Therefore it is up to the vendor to take the risk, Consequently. | would con-
sider the use of anonymous e-mails as “specific invitations™ in relation to
Article 5(2).

318. Isuppose that programs may be applied so that an e-mail is sent to every possibility includ-
ing Xxx@xxx.Uio.no, where the x stands for any possible comhination. T

319. Thel_ed|tor can also be an on-line newspaper which sells advertisement spots in their mail-
ing list.


mailto:anonymous@hotmail.com
mailto:pietrix@hotmail.com
mailto:xxx@xxx.uio.no
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The first criterion of the first intent of Article 5#2) will therefore consider
e-mails and webpages as either advertising or specific invitations. The second
criterion is that this advertising or specific invitation is directed towards the
country of the consumer? habitual residence. In the Convention this can be
drawnfrom the Convention stating that Article 5(2)D first intent is applicable
If In that country...Specific invitation to him or by advertising...". More
decisive is though ‘the Giuliano-Lagarde Report which refers to “where the
trader has taken steps to market his goods or services in the country where
the consumer resides. " 20 Such an intérpretation is also in harmony with the
aim of predictability, since Article 5 presumes that the vendor has a certain
awareness of the wide spread of his agvertising that may be binding for him.
Consequently, all advertising, including specific invitation, must have an
intention of being directed towards a specific country in order for a con-
sumer in that country to claim protection after Article 5(2) first intent. 31 This
intention must, in my opinion, be regarded objectively, since it is what a nor-
mal consumer may ‘consider beln([J an advertisement directed towards him
which is determining. I this would not be the case, consumer would have
problems claiming their rlght and forced to take legal action very often. Con-
comitantly, this would lead to a situation where the consumer would remain
averK weak party to a contract. S N
The mter[)retatlon of the second criterion indicates that advertising has to
be directed towards the countrY of the consumer. However, a question is
whether the advertising also has to exist, meaning taking place, in the country
of the consumer. This has been claimed by at least one author.32 In my opin-
jon, the advertising will always take place in the country of the constimer as
long as the consumer is able to see the advertising on his screen.23 Even if the
website is not in the countr?/ of the consumer, a co%y of the advertlsmé; will be
la:{cms%(ziélm the country of the consumer and stored on either his hard-disc or

This leads to the need to determine where an advertisement is directed
or, more precisely, where the advertisement is intended to have impact

320. See Giuliano-Lagarde Report, pp. 23-24. _ o

321 This isalso exemplified on R 24 of the Giuliano-Lagarde Report, referring to advertising in
international newspapers, An advertisement in an internationally distributed newspaper
will only be considered directed towards a consumer in a specific country if “the seller will
have made a special advertisement intended for the country of the purchaser”.

322. See Joachim Benno, Consumer Purchases Through Telecommunications in Europe, Com-
prlex 4/93, Oslo 1993, pp. 88-97. T _ _ ,
323. This was also the point of departure for Financial Service Authority - a website accessible

in Epgland was “issued” in England.

00 A
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when the Internet is applied. This has to be determined in relation to the
WWVK ang e-mag. . . .

Where Is a webpage directed? | have alread% pointed out that it is the weh-
Page that is the advertisement and not the website. In addition, |1 do not dis-
inguish between the webpage of the vendor and advertisements of the vepdor
bemSg web object of other webpages that are not part of the vendor website,

ome authors have addressed the question painting to the location of the
server where the website is located.35 The place from where an advertisement
is sent has importance in relation to the Television Directive,3% determining
the law governing the broadc_astm% In relation to Article 5 of the Rome Con-
vention, "however, the aim is to find the place where the advertisement is
intended and directed. The location of the server can only be seen as a place
from where the advertisement is spread and consequently, irrelevant.

Another a%proach would be to consider the webpage as being accessible
globally and therefore directed towards any country where one could ]get con-
nection to the Internet.27 This can be undérlined because the owner of a web-
site will be awarg of the fact that the Internet is global and reachable
worldwide. In addition, in today’ international society, even if a webpage is
written in a non-international language, there are large possibilities of finding
customers knowing this special language all around the world. As such, one
could claim that a webpage may be directed towards certain countries but due
to its global widespread, one Cannot claim that the webpage is not directed
towards certain_countries. After all, the webpage can be accessed anywhere.

However it is submitted that this is too broad an approach that would not
satisfy the rules of private international law and, more specifically, the need
for predictability. If a vendor uses a website, and its wehpages, with the
intention of sel mg products to a limited group of people, for example only
Finland and therefore has a webpagie onlyin Finnish. it would be unreasona-
ble and unpredictable that he would have to apply Spanish consumer rights
to a former Finnish citizen now living in Spain.

325. Seee.g. Joachim Benno, Consumer Purchases Through Telecommunications in Europe, Com-
Plex, 193, Oslo 1993, pp. 88 and 105-106. He considers in relation to videotex-type sY_stems
hat it is the consumer who collects the information from a database. However, i relation to
the Internet, | am of the oggosne opinion, thus the webpage is sent to the consumer. . ,

326. See Council Directive 89/552/EEC of 3 October 1989 onthe coordination of certain provi-
sions laid down by Law, Regulation or Administrative Action in Member States concerning

the pursuit of television broadcastm? activities, which must be also seen in relation to the
European Convention on Transfronfier Television.

327, Seee.g. Peter Arnt Nielsen, International privat- og procesret, Kabenhavn 1997, p. 518,
claiming that it must be presumed that the first intent will be applicable to advertising on
the Internert since this advertising is globally accessible.
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~The question is therefore, whether the webpage can be limited in its
intended target area as advertlsmg. The Convention does not address this
question, while the Giuliano-Lagarde Report is only general in its aP_pro_ach as
to what kind of target area the advertising can havé in Article 5_&2) irst intent.
However, the example applied, being a German replying to either an adver-
tisement of a French company In a German newspaper or an advertisement in
an American newspaper accessible in Germany shows that there is a need for a
connection between the advertising and the country where it is intended
advertise.28 Moreover, this connection has to be more than !)ust the possibjlity
to access the webpage. Therefore the question is how the webpage can limit ifs
targTet area, i.e. the country or countries where the advertising is directed.
he Eurogean Court of Justice has addressed a similar question in relation
to Article 5& ) of the Brussels Convention in the Shevill v. Alliance Presse3®
concerning the occurence of a harmful event in relation to a newspaper arti-
cle. The court limited the target area to the place where the damage occurred
and the place of the event ﬁlvmg rise to it even though other ﬁlaces could be
relevant.30 Even though the case concerned jurisdiction in the field of tort
and damages, it is an argument in favour of a connection to_the country
where the advertisement is targeted and not based upon accessibility.
AIthou_?h the vendor needs some predictability as to where theadvertise-
ment has Iis target area, there are also arguments favouring the consumer. As
the consumer isa weak party and should, therefore, be granted special protec-
tion. This is an argument that has to be taken into consideration when exam-
ining the webpage in order to see whether it could reasonab!¥ be connected to
the country of his habitual residence. On the other hand, it the consumer is
not in good faith he will not be granted protection under Article 5.3 It is,
therefore, my oPmlon that the court will have to apply a method where a
webpage or a set of webpages leading to the transaction 1S individually exam-
ined in"each case to see whether the webpage or webpa_?e_s have a connection
to the country of the consumer other than the fact that it is accessible there.3

328. See Glullano-Lagarde Report, p. 24. R o

329, See Case C-68/93 ECR [1995] 415, concerningArticle 5(3) of the BrusselsConvention, i.e.
the place where the harmful event occurred, inrelation to'liability by a newspaper article
accessible in several countries. . o

330. This was also followed up in the European Court of Justice-case Marinari v. Lloyds C-364/
93 f1995] 2119

33l See_Gi_uIiano-Légarde Report, p. 23. _ _
332. %sglémlar approach to the one statedhy theNordic Consumer Ombudsmen  inDecember
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What is to be considered a connection, or sufficient connection, may vary.
However, some factors that may be relevant are the language, possibilities of
ordering and receiving the products from the consumers country, currency,
disclaimers and domain names.3® If transactions have prewouslg/ taken place
between two countries may also be a connecting factor, The US cases previ-
ously mentioned, ef? Bensusan v. King, Digital V. Altavista or Weber v. Jolly
Hotels all show different aspects of some 0f these potential connecting fac-
tors. It must also be mentioned that these cases have only legal value as exam-
ples. However, the Swedish Market Court addressed a question of where an
advertisment might be directed at, in the case of Scanorama,s The case con-
cerned the target area in relation to advertising of the magazine “Scanorama”
read on board the airplanes of Scandinavian Airlines Systems (SASf. The
ma&azme was published y_earlsy in an amount of 140.000 Copies, and_ 10.000
of fhese were distributed in Sweden. The court held that the magazine was
not aimed at Sweden, but rather towards international passengers onboard
international flights. In addition, one important argum,ent, held by the court
was that the magazine was written in English, un erllnlng it's international
character. The parallel to Internet advertising is that a webpage may also be
formed in an international way namely directed towards ‘every country.
Finally, another factor is the predictability of the parties where the consumer
Is regarded to have a need for more predictability than the vendor, since the
consumer is a weaker party and the vendor has commercial interests. There
must be a certain halance between the parties. This balance between the par-
ties must be examined in in light of the actual webpage or webpages and
determined individyally in each smgle Case. _ _

Consequently, the “Scanorama-Case sug%ests that even if a webpage is
accessible in for a specific market it does not mean that it is directed towards
this market. However, the case do not state where the limit is between what is
directed towards a market or not. In my opinion this can be described as a
sliding transition where the same factors as those applied in the closest con-
nection-method are applied. It is on these hasis one can determine whether a
webpage is directed towards one country or other geographic area.

333. E.g.a webpage written in only Greek, with Greek currency claiming that it only wants to
make business from people from other countries cannot bé considered directed versus other
countries. This is even it some persons outside Greece can access the website and read it.
On the other hand if the same webpage has an English version with dprlces in ECU, there is
?E larger pr%su_mptlon saying that these webpages are directed towaras the countries of the

uropean Union.

334. This réase is treated in Mattias W. Stecher et al.. Webwertising, Hague 1999, p. 195.
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Where are e-mails directed? An e-mail can in many situations be directed
towards a specific person. However, the question is weather the e-mail can be
directed towards a country. The target area of e-mails is more difficult to
determine. The e-mail may have an address based on the domain name of the
server, which will be an indication of the country of the consumer. However,
the person behind that e-mail may also not necessarily be located in the coun-
try of that server. Furthermore, the e-mails maY have a gzenerlc address with
no connections to a sR_ecmc country. The result is that the e-mail may also
have a global reach. This resembles the situation with wehpages and the geo-
?raphlc areas (.. countries) to which they are targeted. The court will have
0. determine individually the target area of the e-mail. Connecting factors
will have to be consideréd such as the language of the e-mail, currency, dis-
claimers and also the address. Another important connectln? factoris the
position of the parties. When a vendor applies an e-mail to offer or promote
Products he must be aware of the possible confusion of where_it is Intended
0 be addressed. The consumer on the other hand must be considered a weak
part1y and treated consequently in relation to his predictability.

he conclusion as to which countrg e-mails can be considered to have
been advertised in, must therefore also be a sliding transition from certain e-
mails which can be considered to have been directéd towards the whole Inter-
net to those who are only directed towards only one country or a limited geo-
graphical area. . T

he final criterion of Article 5(12) first intent is that the consumer must
take all steps necessary for the conclusion of the contract in the country of his
habitual residence. According to the Giuliano-Lagarde Report, these are prac-
tical steps and not legal steps.3d Moreover these steps are explained in the
Report as being such as “inter alia writing or any action taken in consequence
of an offer or advertisement.” This means that e-mail-responses or order
forms in a webpag?e must be considered as a re3ﬁonse in a letter. The con-
sumer will normally answer the vendor from his home computer, thus being
in the country of his habitual residence.3%

335. See Giuliano-Lagarde Reﬁort, p.24 o
336. Another (}UEStIOﬂ is whether Article 5(2) first intent can be agplled if the consumer
resi)onds rom another place than from the country of his hanitual residence, e.P. on hoard
aplane or on a holiday with a mobile phone, Techmcallr, the consumer will no ongze,r bein
the country of his habitual residence nor will the advertising be in_this country, but if he
logs on to his normal ISP, the situation will not change from the situation where he is at
home. This is if one considers the situation from the vendor’ aspect. The question is not
treated further. However, in light of pred!ctablllt¥ | believe that the consumer may re_IIy on
the law of the country of his habitual residence if he e.(_i_l_son holliday using his mobile
phone or computer. In the future the use of digital identities will open for more e-com-
merce and the only fixed location for a consumer will be his habitual residence.



5. The Choice-of-lavu Rules 127

Consequently, as a point of departure, if the consumer responds by e-mail
or an order form on the Internet from the country of his habitual residence,
the final criterion of Article 5(2) first intent will have been fulfilled.

The result is that consumers engaging in e-commerce transaction within
the EEA will under certain conditions be able to rely on the application of
Article 5(2) first intent. However, there are uncertairities in this application,
and the rules are difficult to apply, thus, giving the rules uncertainty and solu-
tion unpredictability..

Second intent;

The second intent of Article 5(2) will be applied if the vendor or his agent
receives the order in the country of the habitual residence of the consumer. 7
There are two main criteria in relation to this intent. The first criterion is
whether a website or other Internet technology can be an agent of the vendor.
The second criterion is whether a website or other Internet technology can be
considered to receive the message in the country of the habitual residence of
the consumer. . . _

There is an intentional overlap between the second and first intent of Arti-
cle 5(2). The second intent is meant to cover those situations where the con-
sumer addresses the vendor in the consumer’ country. _ ,

The first criterion raises the question of what is an agent in relation to the
second intent. The Convention does not address this question. However, in
the Giuliano-Lagarde Report,38 the vendor or his agent is exemplified as a
“foreign firm at a fair exhibition taking place in the consumer country or to
apermanent branch or agency ofaforelgn firm established in the consumers
countr?/ even though the“vendor has not advertised in the consumer$ coun-
try”, also stating that the agent is “to cover all persons acting on behalfof the
trader”. This leads to the natural understanding that an ageént has to have a
permanent location in the country of the consumer and that he is a physical
person.3X Moreover, for someone to be considered an agent, this someone
requires a certain liberty to_negotiate without the principal, for example the
vendor having to jnteract. The case of Somafer3 argued that an establish-
ment had as reguwement that it had an appearance of,permanency( had a
management and was materially equipped o negotiate directly with the con-

337. See Giuliano-Lagarde Report, p. 24, this is furthermore a parallel to Article 3(2) of the
Hague Convention.

338, See Glul|ano-La?arde report, p. 24,

339. In contrast to a Tegal person or entity. .

340. See the case of Somafer SA v Saar-Ferngas AG, C-33/78 ECR [1978] 2183 d,etermmm?
what is considered requirements for being an establishment in relation to Article 5(5) ot the
Brussels Convention.
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sumer, An agent will as such resemble an establishment and thus will have to
meet these réquirements. o .

In relation to e-commerce, a vendor may invite the consumer to do busi-
ness with him aPpIymg the Internet, or more specifically, usmﬁ a website. The
question is whether a website can be considered an agent of the vendor,

_ A website will be located at a server which will have a permanent loca-
tion. If the website is moved or copied to another server, it will still have a
permanent visual aBp_earance_on the Internet with a domain name. Customers
may access the wensite and its webpages even more easily than an ordinary
shop. Consequently, even thought the webshop will not have a physical
appearance, the website will have an appearance of permanency. _

Secondly, the website may have an in-built computer ?rogr_am_handlln%
the orderiig of products and entering into the contractual obligation. Suc
programs ma%/ be considered intelligent a(llent_s defined by owners to act in a
certain way, but individually. Consequently, it is my opinion that a website
with such programs will be materially equipped to negotiate directly with the
consumer.

Finally, the question is whether the website with such a program can be
consideréd to have a management. Accordln(tl to the Somafer-case34the man-
agement is meant to relate to the one creafing a binding obligation in the
establishment. Computer programs able to negotla_te with the consumer will
in themselves have the function of manaﬂemen . This is because the consumer
normalli/ will receive a confirmation of the order and from his point of view it
does not make any difference with whom he has concluded the transaction as
long as this is a valid transaction. In addition, in relation to the transaction of
digrtal products, programs already exist which negotiate with the consumer.
Moreover, the program will then automatically send the digital products
upon receiving the order and confirming the validity of the payment (e.g.

|sa2. The whole process takes place witfout any parént body, but acting on
behalf of the vendor. _ _ _ _

The consequence is that certain websites, depending on a contracting tech-
nology, will be intelligent agfznts for the vendor and comply with the first cri-
terion of the second intent.32 For a consumer this also seems as a reasonable
solution since if the website has the appearance of a local branch.

The second criterion of the second intent is that the vendor or his agent,
receives the order in the country of the_consumer. Concomitantly, it can be
said that there is also a criterion demanding an order to be sent from the con-

341, See paragraph 13 of Somafer SAvSaar-Fernﬁas AG, C-33/78 ECR [1978] 2183.

342, Seee.. Erik RﬂS&?, IT: Avtaleslutmn%og befovet for lovreform, an article in Festskrift for
Gunnar Karnell, Stockholm 1999, p. ©57, where Raszg on pp. 660-661 defines electronic
agents, thus making a distinction to computers as cariérs of information.
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sumer to the vendor. This thesis considers the sending of an e-mail or apply-
ing an order from on a webEage as an order as if it was an ordinary letter. |
do not see any reason to make a distinction between these tyPes of orders.

The wording of the Convention states that the order has to be received by
the vendor or his afqent in the country of the consumer, The question raised is
whether the website receiving the order may be considered to be located in
the country of the consumer. ~ L L

On the’Internet, the connection to a server might in some situations be rel-
evant. A foreign comF_anY can mirror its website onto a Webserver in the cus-
tomer’s country, willingly or unwillingly. The foreign vendor .mlfqht also
establish a website on a Server in the consumer’s country, which might'be con-
sidered a sub-branch, e.g. if the web bookshop Amazdn (www.amazon.com)
establishes a Norwegiansub-branch called www.amazon:no%. Another exam-
ple is if the website is stored (‘cached’) on a proxy server in the country of the
consumer. If the vendor actually mirrors its website on the consumer’s coun-
try and is aware if this, it could be a plausible solution to say that the mir-
rored website is a sort of intelligent agent or sub-branch in the countr¥_ of the
consumer. It has a fixed location, which is relatively constant and identifiable,
and by consequence it could be a sort of establishment or sub-pranch receiv-
ing the order. Furthermore, the intention of the second intent is to give both
Partles a certain predictability. The alternative relates to ghysmal locations of
he vendor. The use of mirraring or Proxy SEIVers is aswallz a_technical
approach, intended to make it easier to surf the Internet. In the Copyright

irective on the harmonisation of certain legal aspects of copyrllqht and

related rights in the Information Society,33 recital 33 in the preamble states
that: (Which is followed up in Article 53

“The exclusive right of reproduction should be su_bjnect to an exception to
allow certain acts of temporary reproduction, which are transient or inci-
dental reproductions, forming an mtegral and essential part of a techno-
Ioglc_al rocess and carried out for the sole purpose of enabling either
efficient transmission in a network between third parties by an intermedi-
ary, or a lawful use ofa wark or other subject-matter to be made. The act
of reproduction concerned should have rio separate economic value on
their own. To the extent that they meet these conditions, this exception

343. See Directive 2001/29/EC of the European Parliament and Council of 22 May 2001 on the
harmonisation of certain aspects ofcopi/r,lght and related rl%hts in the Information Society,
0.J. L167 22.{une 2001. Furthermore, this approach to cachin b}/ this Directive can also
be seen in relation to the 1996 Diplomatic Conference which adopted the WIPO Capyright
Treaty, where it is stated that copying as RAM, caching and proxy caching are copies, but
that they have little or no economic Value for the rightfolder, therefore these types of copy-
ing are not covered by the rightholders exclusivity.


http://www.amazon.com
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shoulri inclugde acts which enable browsing as well as acts of caching to
take place...

The reasoning is that coptylng that hag technical purposes will fall outside the
traditional prohibition of copying without consent.” Although this is a copy-
right related reasoning it can e argued that in relation to consumer rights,
the technical use of proxy servers or other server are also technical means
which have the sole purPose of enabling the use of a webshop and which have
no separate value since the consumer will not be able to identify the vendor as
anything ?ther than a website with no connection to any specific country, but
rather a'global wensite. _ N
_Consequently, the use of a proxy server should in m?]/ opinion not he con-
sidered to_be located in the country of the consumer, thus not accepting the
applicability of the second intent in relation to proxy servers. However, when
the vendor has established a website on a server in the country of the con-
sumer, this could be considered a local sub-branch, even if it exist only on the
www. In such a situation, it is my OPIHIOH, that the vendor receives the order
in the country of the consumer and the second intent is applicable.

As a final'comment, it would seem that Article 5 could be said to give con-
sumers engaging in transborder transactions effectuated by the mean of infor-
mation technology a certain Frotecnon. However, there are uncertainties
connected to the actual application of this Article due to the anonymity of the
Partles to the contract, the anonymlt?/ of the technology and the anonymity of
he services. The technology of the Internet is constanitly evolving, as can be
seen through the convergerice of both services and service providers. Article
5(2) was written during a time when the Internet did not exist. Consequentlr,
it'i$ basically limited to physical contact between buyer and seller. The aPp |
cation of the criteria of Article 5(2) is difficult to détermine in relation to e-
commerce and this will atgaln create un,pr,edlctablllt}/ for both vendor and
consumers. The first court cases determining the actual application of this
Article to e-commerce will be of vital importance.

5.2.5 Limitations to these choices of law

5251 Introcuction o _ _
There arg primarily four limitations to the choice-of-law rules in the Rome
Convention concerning e-commerce. The first is that if the contract is a con-
sumer contract, the véndor cannot deprive the consumer of his mandatory
rights as a consumer in his country of hahitual residence. This has been dis-
cussed under section 5.2.4. In thé following sections the limitations in the
choice-of-law regi,ard,m? consumer protection will not be discussed any fur-
ther. The second Timitation is represented by the mandatory rules after Article
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7 of the Convention. The third limitation is stated in Article 16 of the Rome
Convention and concerns ordre public (public policy). The fourth and final
limitation is due to Article 20 of the Rome Convention concerning Commu-
nity law, and especially the regulations related to the former Treat?/ of Rome
and the free movement of services and goods. In the following, the three latter
limitations are discussed.

5.2.5.2 Mandatory rules - Article 7 . .

Article 3(3) of the Rome Convention defines ‘mandatory rules’ as the ones
Which cannot be derogated from by contract’, in other words, substantive
rules which, under the law contalnln? them, apply desplte any contractual
term attempting to provide to the contrary, and invalidate any Such contrary
term.34 The second limitation is connected to the mandatory rules of the
countries that are connected to the contract. According.to Article 7. the man-
datory rules of a country with close connection to the Situation other than the
law chosen due to Article 3 or 4, must be applied and can, therefore, not be
circumvented. Article 7 overlaps in some sort Article 5 of the Rome Conven-
tion as consumer protection rules are mandatory rules. However, the manda-
tory rules can be of different nature, such as competition rules or privacy
rules. Article 7 states:

“() When applying under this Convention the law of a country effect
may be given 10 thé mandatory rules of the law of another country with
which the situation has a closé connection, if and in so far as, under the
law of the latter country, those rules must be applied whatever the law
applicable to the contract, In conmdenm{; whether to give effect to these
mandatory rules, re%ard shall be had to their nature and purpose and to
the consequences oftheir application or non-application.

(%) Nothinq in this Convention shall restrict the application of the rules.of
the law ofthe forum In a situation where the)( are mandatory irrespective
ofthe law otherwise applicable to the contract. ”

Article 7 has two alternative applications for mandatory rules. The first alter-
native concerns the situation when there is a qualifi€d connection existing
between the contract and a country other than that whose law is applicable.
The second alternative is when the Taw chosen is not the one of the court. |
The first alternative [Article ”fl)L% has several criterig for the application
of mandatory rules other than of the law chosen, The first criterion is that
there has to exist a close connection between the situation and another coun-

344, See Peter Stone: The Conflict of Law, p, 260.
345. Also referred to as the "Alnati"-rule, after the Dutch Supreme Court case, Hoge Raad, 13
May 1966, N.J., 1966, Rev. Critique de Droit International Prive, 1967, p. 522.
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try. The application of a close connection resembles the rule in Article 4(2) of
the Convention, but the Glullano-La%arde Report36 does not make any refer-
ence to Article 4 when addressing Article 7. However, they state that this cri-
terion lacks precision and could be difficult to apply for the court. This makes
it even worse for the parties to the contract to predict their legal situation.
The Report states that the connection has to be “genuine...and that a merely
_va?ue connection is not adequate” and gives as example “when the contract
is fo be performed in that other country'or when one party is resident or has
his main place of business in that othér country" 3 The  anonymity of the
Internet makes it very difficult to determine which mandatory rules might be
Kﬁ)plled. The parties ‘are, as often said, difficult to identify on the Internet.
vioreover, as seen in relation to Article 4, it is difficult to détermine a,n)( loca-
tions on the Internet and consequently it can be difficult to apply Article 7(1)
since the contract may have connectidn to any country around the world con-
nected to the Internet. _ _
The second criterion demands what Article 7(1) refers to as a connection
between the situation and the law of a country. The'word “situation” was pre-
ferred to the word “contract” since the connection must exist between the
contract as a whole and_not part of it, on one side and the law of a country on
the other.38 The reasonmg is that if the connection could be made to parts of
the contract, there could be many mandatory rules applicable to the contract,
and for the principal of predictability of the parties this should be avoided.
The third criterion is that the contract must have a connection to the man-
datory rules of the law of another country “...ifand in so far as under the law
ofthat latter country, those rules must be applied whatever the law applicable
to the contract. In"principle, Article 7(1) applies to mandatory rules of any
country, thus not limiting 1t to any specific group of countries. However, it is
the law of a c_ountrY other than that to which the contrac is submitted.
Finally, it is ug 0 the court’ discretion to apply Article 7(1), which states
that “effect may be given". However, the court has been given guidance as to
how this is to be applied in the second phrase of Article 7(1) which provides
that when determining whether to give effect or not to these mandatory rules,
regard shall be had to “their nature and purpose, and the conseguences or
their application or non-application.” Again, these criteria are difficult to
%pply and create more uncertainty for the Fartles. The Giuliano-Lagarde
eport also states that the application of Article 7 is a delicate task.39

346, See Giuliano-Lagarde Report, p. 27.
347, See Giuliano-Lagarde Report, p. 27.
348, See Gjuliano-Lagarde Report, p. 27,
349, See Giuliano-Lagarde Report pp. 27-28.



5. The Choice-of-law Rules 133

Article 7(1) has been criticised in Europe. As a result, several countries have
made reservation to its application such as the United Kingdom, Germany, Ire-
land, Luxembourg and ortu?aI.CEOSome of the arguments against the applica-
tion of Article 7(1) have also relevance to e-commerce and amgl)ll les its
problems of predictability. Some of these problems are that Article 7(1) creates
confusion since the courts mlgﬂh_t have to consider multiple sets of mandatory
rules, create delays and uncertainty in business and jeopardise the uniformity
of the Convention. The result is that the parties engaging in e-commerce have
to pass many steps toward achl_evmg certainty in their legal situation.

The second alternative [Article 7(2)] is in” many ways an addition to Para-
?raph 1 being a special safeguard ‘rule for the mandatory rules of the
orum. Xl This alternative does not really give the court the discretion to
apply its mandatory rules since these are mandatory rules whatever the law
applicable to the contract may be. The Convention is to not restrict in any
way such an application.32 The problem for e-commerce is that the applica-
tion of Article 7(22 will be unpredictable before a court has been chosen. Fur-
thermore, since the application of Article 7(2) might involve a lex fori
application, there is a possibility for forum shopping. However, Article 7(2) is
applicable in all Member States since none have made a reservation against

Its e}ggllcfatlon. _ _ _ _

- Asafinal comment, it can be said that Article 7 creates more uncertainty
in its appll,catlon than necessary. This is because the anonymlﬁy of the Internet
does not give predictability as to the location of the parties. This is especially
relevant before the parties'go to court and they will seldom be able to predict
all legal possibilities in a contract. Moreover since some Member States to the
Romé Convention have made a reservation from the application of Article
7‘1), uncertainties arise as to whether the Article is to be applied at all. An
alternative to the rule in Article 7 and a safe guard for the court can already
be found in the rule of ordre public.

350. See Peter Kaye, The New Private International Law of Contract of the European Commu-
nity. Aldershot 1993, p. 249.

351. See Giuliano-Lagarde Report, p. 28.

352. See Giuliano-Lagarde Report, p. 28.
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5.2.5.3  Ordre public (public policy) - Article 16 ) ) ) .
/T\rr]te'ctlre"rldG“m”atlon is connected to the rule of ordre public (public policy) in
icle 16.

“The application ofa rule of the law ofany country specified by this Con-
vention ma% be refused only ifsuch application is manifestly incompatible
with the public policy (‘ordre public) of the forum ™

The doctrine of ordre FubllcC{B IS an important part of private international
law. It is a sort of safety valve, allowing the forum to disregard the applica-
tign of foreign law if this is found in conflict with the forum’ fundamental
prmmg_le ofjustice. _ o _
Article 16 determines that if the application of the law chosen, not being
the one of the forum, is manifestly incompatible with the public policy of the
forum, the law chosen can be refused. The objective is that the courts will not
refuse to enforce or recognise a foreign right unless it would “violate some
fundamental principle ofjustice, some prevalent conceptions ofgood morals,
some deerooted traditions of the common weal."34 The reason is that Article
16 foresees a conflict between the law chosen due to Articles 3-5 and the law
of the forum. Consequently, if the law chosen is lex fori, Article 16 will never
be applied. However, Article 16 is to be interpreted restrictively® and should
be applied with caution. o _ o
‘There are three main criteria for the application of Article 16. The first cri-
terion s that the rule in the law chosen must have been presumed applied.
Ordre public is only to be taken into account where a certain provision of the
specific law, if it was %omg to be applied in an actual case, would lead to a
c_onse?uence contrary to public policy. This means a hYpothetlcaI considera-
tion of the provisions application. Ifit s a rule that will not be ai)_plled in the
case, but isjust part of the law chosen, Article 16 will not be applied. ,
The second criterion is that the actual rule must be manifestly incompati-
ble. This means that the court has to find a special ground for upholding an
objection. The word “manifestly” e_mPhaswes that it.Is the actual and sensible
application that has to be incompatible. The word “incompatible” underlines

353. Ordre public refers to the French name of the doctrine and is the most often applied in
western theory. However, in English and German theory the doctrine is often reterred to as
respectively public policy and die Vorbehaltsklausul. See Karsten Gaarder, Innfgring i Inter-
nasjonal privatrett (2méd.), Oslo 1990, p. 45 and Dicey & Morris, Conflict of Laws, (12t
ed.)J London 1993, pp. 88-96. It is mterestlngEto note that the latter refer to the doctrine as

pubhg policy, thou calling the chapter: “The Exclusion of Foreign Law", which is a good

description of the result of the doctrine.

354. See Dicey & Morris, The Conflict of Laws (12lhed.¢ London 1993, p. 1277, when refer-
ring to e_c?_se Loucksv, Standard Oil Co., 224 N.Y.99, 111; 120 N.E. 198,202 (1918).

355, Seealso Giuliano-Lagarde Report, p. 38.
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that the foreign rule must absolutely be in conflict with the rules of the forum.
A simple difference in legal rules of in political views cannot alone justify the
application of Article 16, _ _
_"The tinal criterion is that the law chosen must not be manifestly incompat-
ible with the0|oubll,c policy of the forum. The Publlc policy of a country relates
to ethical and social différences between the faw chosen and the public policy.
Public policy refers to the basic legal principals of a legal system and which
cannot be derogated from.36 It does not have to be expressed in any specific
provision. However, in some countries they are stated in the constitution and
often relate to human rights issues. In Europe there are relatively small differ-
ences in relation to these questions of ethical and social character. -
Consequently, in relation to e-commerce within the EEA the probability
for applying ordre public on e-commerce that is not covered by the manda-
tory rules of either Article 5 or Article 7, is verY little. Since, there is a little

possibility for such a solution, it will not be treated further in'this thesis.

5.2.5.4 Community law - Article 20 . . .
The relation between the Rome Convention and Community law is addressed
in Article 20. This is even if the Rome Convention is not & part of Commu-

nity law37 thus being elaborated and ratified by all EU-countries. The Article
states:

“This Convention shall not affect the application of provisions which, in
relation to particular matters, lay down choice-of-law rules relatln? to
contractual obligations and which are or will be contained in acts of the

Institutions of the European Communities or in national laws harmonised
in implementation ofsuch acts. ”

The intention of this Article is that the Rome Convention when in dishar-
mony with the acts of the Community institutions have to yield to the lat-
ter.38 By acts of Community institutions, the Rome Convention means “not
only acts of the institutions of the European Communities, that is to say prin-
cipally the Requlations and the Directives as well as the Conventions con-
cluded b}/ those Communities, but also national laws harmonised in
implementation of such acts." This means that for example if a Provision,
Directive or the Treaty of Rome is in conflict with the Rome Convention, it is
the Rome Convention that will have to yield.

356. Seee.q. Dicey & Morris, The Conflict of Laws (12thed.), London 1993, pp. 1277-1283, and
also Peter Blume, Helen Holdt, Ruth Nielsen & Thomas Riis; IT-rettslige emner, E 269,

357. |.e. because the Rome Convention is not based upon Article 249 (former Article 189) of the
Treaty of Rome.

358. See Gluliano-Lagarde Report, p.39.
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One of the possibilities of such a conflict is if there are Community acts
that have choice-of-law rules, or rules that may influence such rules which
will gain precedence over the Rome Convention,

An example of imTpacts from Community law on the Rome Convention is the Council Regu-
lation 2137/95 of 251hJuly 1985 on the European Economic Interest Group, 0.J. 1985 L
199, where Art, 2(1) has a choice-of-law rule in relation to specific contracts. Another exam-
8Ie of rules which may have choice-of-law aspects is the Article 6 of the Council Directive
)3/13/EEC, of 5.4.1993, on unfair terms in consumer contracts and Article 12 of the Direc-
tive 97/7/EC of the European Parliament and of the Council, of 20.5.1997, on the lnrotec-
tion of consumers in respect of distance contracts. These two latter examples show rules that
have aspects of choice-of-law, but which also are meant to harmonise substantive rules.
Consequently, there is not necessary a choice-of-law conflict.

Another possibility is the relation between the Treaty of Rome and the Rome
Convention. On one hand, the Treaty of Rome has a choice of law rule in
Article 288 in relation to contractual obligations.3® On the other, the Treaty
of Rome has also rules governmg_ the free movement of goods and services. X0
These rules have been addressed in a large amount of case law from the Euro-
pean Court of Justice, also leading to the doctrine of “Cassis de Dijon,” 3l
which clarifies what kind of measures are considered restrictive for importa-
tion and exportation and thus prohibited. As re%ards the choice-of-law rules
of the Rome Convention, since such rules are the same in all EU-countries.
they cannot be considered to result in discrimination for importation and
exportation. However, if the law chosen puts forward rules which amount to
measures equal to the doctrine of “Cassis de Dijon”, it is possible that the
substantive law chosen by Articles 3, 4 or 5 of the Rome Convention will be
limited by the Treaty of Rome.

359. Article 288 of the Treaty of Rome states: “The Contractual liability of the Community
shall be governed by thé law applicable to the contract in question”. _

360. See e.g. Articles 28 and 29 (former Articles 30 and 34) regulating quantitative importation
and exportation restrictions and similar measures coricerning goods. ,

361. After the case of Rewe-Zentral AG v. Bundesmonopolveiwartung fuer Branntwein, case C-
120/78 [1979] ECR 649. The case concerned the interpretation of Article 30 of the Treaty
of Rome, detérmining whether a country’s internal product demands constituted measures
ﬁl’ohlblted by Article 30. This was affirmed by the European Court of Justice. The doctrine

as lead to a'broad interpretation of Article 30. However, in the case Criminal groceedmgs
against Bernard Keck and Daniel Mithouard,joined cases C-267/91 and C-268/91 [1993]
R 6097, the Eurogean Court of Justice expressed a sort of limitation of the doctrine.
The measures could be accepted depending on the aim of the measures and how far they
reached. This is referred to as the proportionality test - that the measures taken are propor-
tionate and no more restrictive than is necessary to deal with the problem. See S. Weatherill
& P. Beaumont, EC Law (2nded.), London 1995, pp. 468-469 and 490-542.



5. The Choice-of-law Rules 137

A special relation between the Treaty of Rome, the Rome Convention and
e-commerce is the use of disclaimers. Examining the _alothatlpn of the con-
sumer rules in Article 5 of the Rome Convention, it will be difficult for a ven-
dor to limit his offers on the Internet, since they may be considered promoted
worldwide. A possible limitation maY then be disclaimers stating that the ven-
dor does not want to en%age in contract with consumers from specific_coun-
tries. Within the EEA this may be considered to be a discrimination of
consumers, and consequently an export restriction. However, the European
Court of Justice has cansisténtly adhered to the view that Article 28 applies
only to measures adopted by the State3® and which should also include the
rules concerning the freedom to provide services. As disclaimers will be
included in a contract between private parties, i.e. not the State, Articles 28 or
29 of the Treaty of Rome cannat prohibit disclaimers. _ 3

~Another alternative Posmg is whether the doctrine of “Cassis de Dijon”
ml%ht be applied by analogy fo disclaimers. Even though, this may be a possi-
bility, I would argue as a point of departure the opposite. This is because the
need for Predlcta ility in private internatignal law and contract law exceeds
the need for mea_ns_preventm? consumers from accessing a market or a shop.
The consumer will if he is not permitted access to one webshop have the pos-
sibility to try other webshops. Suffice it to say that the disclaimer also will
clarify the position for the consumer on the Internet and he will most likely
not suffer any loss. Consequently, there might be disclaimers that are prohib-
ited, but as a'point of departure, the Treaty of Rome will not prohibit them.

Another question is whether such diclaimers may be in disharmony with the vendor’s duty
to contract, In many countries, such as Norway, there is a duty for vendors to enter into
contract with customers.33 This is expressed through for example Article 349a of the Nor-
wegian criminal act saying that a vendor cannot refuse a customer goods or services, on
other terms than other”because, of their religion, race, skinn color or national or ethnical
background. Refusing to enter into contract with certain European countries could be ille-
gal. However, this is not discussed any further.

Finally, the relation between the Rome Convention and Community law
shows the complexity of the choice-of-law provisions within the EU. There
are m,anﬁ steps to overcome before a substantive law governing the contract
can finally be found. This is a complicated road which, consequently, creates
unpredictability for the parties to the contract.

362. See S. Weatherill & P. Beaumont, EC Law (2rded.), London 1995, pp. 449-450, where it is
also claimed that one must make a distinction between rules related to the state’s measures
mand rules concerning competition, which is addressed in Articles 81-82 concerning bilateral
arrangements and abusive dominance. This must also be done in this case.
363. Which in Norway is referred to as “kontraheringsplikten”, see e.g. Jo Hov, Avtalerett (3rd
ed.). Oslo 1993, pp. 126-127.
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5.2.5.5  Conclusion on limitations to the choice-of-law .

The choice-of-law question in cross-horder e-commerce must be seen in rela-
tion to the limitations in the choice-of-law rules. When the former rules are
uncertain and give little_predictability for the parties, the limitation to these
rules will not be helpful in giving better predictability, but rather the opposite.
Consequently, there is a need to clarify when the limitations will be applied
and when not pursuant to e-commerce:

5.2.6 Final remarks
When the choice-of-law rules are not absolute but rather uncertain, the situa-
tion is rather unpredictable for the parties. In addition, the Interaction
between the rules themselves shows a comprlexny and amblgunP/ that makes it
difficult to determine the applicable law. These Problems could therefore be
said to be the result of the uncertainty and non-transparency of the Internet,
where the parties as well as the strlnﬁ of bits travelling through the networks
are anonymous. The limitations of the choice-of-law rules in‘the Rome Con-
vention are also not absolute and, consequently, the situation becomes even
more uncertain and unpredictable for the parties, while the courts have a
great deal of interpretative discretion. In e-commerce, this is not an accepta-
le solytion. For e-commerce to evolve the parties have to have certainty, as
otherwise they will not engage themselves fully in e-commerce, despité the
economical and practical advantages of e-commerce.

Another important aspect is how consumers are to apply the Rome Con-
vention. The technical aspect of Article 5 makes it difficult to apply, and the
applicability of Article 5 as a rule in relation to e-commerce is also difficult.
_The Rome Convention has basically no limitation in its application when
it comes to the choice-of-law rules and e-commerce. The problem of the
Rome Convention is, however, that there are limitations in the predictability
of the parties. The court will alwah/s be able to determine a case once the par-
ties have heen identified and they have presented themselves before the judge.
However, the Rome Convention must still rely very much on the identity of
the parties when a_pplymg the rules. In additiori, the‘anonymity of the Internet
as well as the, Fartles makes it difficult to apply such rules. And altho_u%h, this
creates flexibi |tg/_ for the court, it also. creates Uncertainty and unpredictability
for the parties. Since the two latter principles are imporfant in private internd-
tional law, it could be argued that the Rome Convention partially does not
fulfil its primary purpose.
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5.3 Hague Convention

5.3.1 Introduction to the choice-of-law rules in the Hague

Convention

The Hague Convention was elaborated during a time when national and
international P_rowsmns rarely ?ave specific protection to any “weaker par-
ties”. The parties were believed to have equal force, especially’in cross-border
commerce. The Convention has basically two rules. The first is that the Par-
ties are (ﬁu\(en the freedom to choose the law applicable to their contract. If
such a choice has not been made, the choosen law is to follow the country of
the vendor. FlnaIIY, there are some limitations to this choice in the absence of
parté/. auton(émy. n the following sections 5.3.2-5.3.5, these three possibilities
are discussed.

5.3.2 The basic principle of the party autonomy )
The basic principle of party autonomy in the Rome Canyvention has been
taken from the Hague Convention, which was the first to fully accept the par-

ties’i;reedom to choose an applicable law.34 The party autonomy is stated in
Article 2.

“La vente est régie par la loi interne du paﬁs désigné par les parties con-
tractantes. LThe sale shall be governed by the internal law of the country
nominated Dy the contracting parties]3b

Cette désignation doit faire | objet d une clause expresse, ou résulter indu-

bitablement des dispositions du contrat. ™ [This designation must be the

?hbject (%f ex&ress clause or be an unambiguous resultof the provisions of
e contract.

The principal of party autonomy is that the sale is governed by the substan-
tive contract law of the country chosen by the parties. The Report3® on the

364. The part autonom% was not fully accepted as the main prmmEIe before the Hague Con-
vention. However, the history of the party autonomy dates back to the 16th century. Before
this time, the main principle’was that thé contract was governed b% the law of the place
where the contract was concluded - lex loci contractus. The French jurist Dumoulin
claimed in the 16th century that: “Si la loi du lieu de conclusion est applicable parce que les
parties sont censées I'avoir connug, donc choisie, elles peuvent donc en choisir une autre.”
Llfthe law of the place of conclusion is applicable because the parties are presumed to have

now it, concomitantly chosen it, they could consequently chose anotheri., The party
autonomy has thereafter been an important principal in order for the parties to have pre-
dictability. See also Edvard Hambro. Jurisdiksjonsval oFg lovvalg, Oslo 1957, pp. 220-225.
365. This translation was adopted by the Giuliano-Lagarde Report, p. 16.
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Convention shows that even though the Convention applies the term “la
vente est regie” [the sale is governed] in Article 2 and the term “le contrat est
reql” gthe contract is governed], there is no intention to make a difference
between them. _ _ _

The prmmPaI of party autonomy in the Hague Convention has, as a point
of departure, the same relation to e-commerce as the Rome Convention. Basi-
cally, the discussion under section 5.2.2 is the same under this section and will
therefore not be repeated. _

The only difference between the Rome Convention and the Hague Con-
vention is in the quality of the choice made. According to Article 2?2) of the
Hague Convention, the choice can either be the result of an express clause or,
alternatively, by an implied clause. The Rome Convention, however, althou%h
allowing a certain party autonomy when not stated expressly, still limits the
non-exPress choice so that a hypothetical choice-of-law will not be accepted.
The intention of the Hague Convention is to accept a h}/pothet!cal choice-of-
law as long as the parfies have seen the problem.%7 In relation to e-com-
merce, it is therefore more likely that the court will try to find a potential
choice-of-law clause, e.g. if the contract is written in a Ianqﬁage traditionally
known to few, the customers must be presumed to have chosen the country
where this Ian%ua e is practised. The result is, however, that the hypothetical
choice-of-law by the parties creates more uncertainty and unpredictability. In
relation to consumer sales, one could question whether a hypothetical choice
could be made in favour of the consumer. This is because the consumer is a
weaker party and it should belpresum_ed that his activity on the Internet is
governed by the law of his habitual residence. Although this is an mterestmﬁ
question, this would be stretching the rules a bit too far and giving too muc
unpredictability to the vendor. On the other hand and in relation to consumer
protection within the EEA, one might come to the conclusion that the court
would not accept a hypothetical choice where the consumer is deprived of tHe
consumer_progection of the countr)( of his habitual residence. The most prob-
able solution is that if a consumer that is to apply the Hague Convention, has
not made an expressed3 choice-of-law, the question will"be solved by Article
3 of the Hague Convention governing the situation there the parties have not
made a choice-of-law.

366. See Morandiere-report, p. 39. o _ _

367. See Morandiere-report, p. 24, where it is stated that the parties must have seen the choice-
of-law problem and then chosen a law. See also the Norwegian preparatory works to the

Norwegian law ratifying the Hague Convention, Ot.prp. nr. 15 (1963-64) . 8.

3KS W h-,t
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5.3.3 Applicable law in the absence of a choice . .
If a choice has not been made, aqcordlnﬂ to Article 2, the choice-of-law is
determined in accordance with Article 3 that states:

“A défaut de loi declarée applicable par les parties, dans les conditions
prévues a l'article précédent, [a vente est régie par Ja fof interne du pays ol
le vendeur a sa résidence habituelle au moment oy il recoit la commande,
Si la commande est recue par un établissement du vendeur, la vente est
régie par la loi interne du pays ou est situé cet établissement. [My transla-
tion: In the lack of a choice-of-law due to the conditions in the’previous
Article, the sale is g_overned by the internal law of the country where the
vendor has his habitual residence at the moment when he received the
orger. If the order has been received by an establishment of the vendor, the
sale is governed by the internal law of the country of this establishment ]

Toutefois, la vente est régie par la loi interne du pa?/_s ou I'acheteur a sa
résidence habituglle, ou dans lequel il possede |®&tablissement qui a passe
la commande, si cest dans ce pays que la commande a éte recue, soit par-
le vendeur, soit par son rei)r_esentant, agent ou commls-voya?eur.
translation; However, the sale is governed by the internal law o T the coun-
try where the buyer has his habitual residence, or in the country where he
owns the establishment which made the order, if it is in this country that
the order was received, either by the vendor, his representative, agent or
commissioner.]”

Article 3 offers two choice-of-law alternatives. The most important alterna-
tive is the one in Article 3(1), stating that if a choice-of-law has not been
made bK the parties according to the conditions in the previous Article (Arti-
cle 2), then the law applicable to the contract is the one of the country of the
vendor. There are several criteria for the application of this Article, however,
the central criterion in relation to e-commerce is where the order is received
For the apPI|cat|on of Article 3(1) the order must have been received in
the country of the vendor. The countr){ of the vendor is the one where the
vendor has his habitual residence or place of business when he receives the
order from the buyer. The place of habitual residence must have perma-
nency.369 The place of business is described as being able to be an agency, sub-
branch or similar, as Ion? as it has permanency. The Report on the Conven-
tion does not give any further explanation of this alternative but is seems
clear that the intention of this Article is to address situations where the ven-

369. ge(; the greparatory work to the Norwegian Act on the Hague Convention, Ot.prp. 15 (63-
4).p. 9.
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dor is physically in the country of his place of business or habitual residence
and receives the order by mail, phone or in person.30 o
The question is whether an order by Internet can result in the application
of Article 3&1). If the buyer sends the vendor an order by e-mail or another
web-application, this order will normally be sent to the server where the
shop " is stored. The order will then either be automatically effected, for
example the order is received by the server that automatically sends the buYer
a digital book if the payment is complete. The other alternative is that the
order is stored and thenthe vendor must effect the order after he connects to
the server to retrieve the orders waiting for him. Both situations create prob-
lems for the buyer. The buyer might have little knowledge of the location of
either the server or the placé from which the vendor has his_habitual residence
or place of business. If the vendor does not state the location_of his habitual
residence or place of business by being anonymous and applying a web-hotel
in another country than where”he is actually located, the buyer will not be
able to predict his'legal situation. On the Internet, the 0n|¥ connecting factor
the buxer will have knowledge of is the domain name of the website, if he
finds the offer by the means of the www, or by the address of the e-mail
address, Some domain names and e-mail addressés might give some guidance
as to the location of the vendor, e.g. applying domain "names and e-mail
addresses with the top domain ending at ‘s or .no. These endings create a
presumption that the vendor respectively comes from either Sweden or Nor-
way. In e.g. Norway there are regulations demanding a re%lster_ed place of
business in Norway before a Norwegian top domain can be given, which
?IVES the parties bétter predictability. However this is not always the situa-
lon. Some countries sell their domain names to commercial activities, such as
the top domain .fm, which belonged to the country of Micronesia. However,
if the vendor applies the endings like .com or .net, little or no connection
exists between the domain name system and the vendor$ place of business or
habitual residence. Conse,quently, there will be little predictability for the
buyer, while the vendor will have full predictability., ,

The second alternative is that if the vendor receives the order in the coun-
trP]/ of the buyer, it is the law of the buyer’ country that is to govern the sale.
The country of the buyer is determined either by Ris habitual residence or by
his place of business. The central criterion IS however that the order is
received in the country of the buyer by the vendor, his agent or representative.

370, gﬁg.sil(\)/ln%randiere-report, pp. 49-50, but also in relation to the previous and following dis-
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The Report on the Convention presumes that the vendor or his representative
is physically in the country of the buyer,J1 . . _

Basically, Article 3%2) 0f the Hague Convention is the same as Article 5(2)
second altérnative of the Rome Convention. The difference hetween these two
Articles is that while the Rome Convention only applies this solution to con-
sumer contracts, the Hague Convention also applies it to all f)arty constella-
tions. However, the a,rguments represented in relation to this alternative in the
Rome Convention will also have relevance in relation to the alternative in the
Hague Convention. Consequently, the discussion concerning the second alter-
native will not be continued here, Although repeating that, it could be argued
that if the order is sent to a website that has a qualified connection to the coun-
try of the buyer and the website_is considered a sub branch situated in the
countrY of thie vendor, it is possible that this Article might be applled. For
example the vendor might have an interest in presentlnrq the website in such a
manner that it seems connected to one specific country. [n such as way it would
be predictable for the vendor that the law of this country might be applicable
to the contract. This could be the situation if the order is automatically effected
by a website and server which has such a connection to the buyer’ country and
where the vendor does not carry out any actions. Both parties will have certain
Bredlctablllty concermn% their legal Situation. However, if the connection

etween the'country of the buyer and the sub-branch is not sufficient, the mat-
ter will fall within the scope of the alternative in Article S(It))' _

Finally, it must be said that the solutions presented by Article 3 of the
Ha?ue Convention will give at least one of the parties a gréat deal of predict-
abifity. However, this is I the Fartles are not completely anonymous. Further-
more, the application of Article 3(1) will have the same Tesult as if the
presumption rule in Article 4(2) of the Rome Convention is applied. How-
ever, Article 3(L) of the Hague Convention will have lesser applicability if
both parties are to effect a délivery of dl(ilta| froducts. While the Rome Con-
vention will ap[qu the main rule in Article 4(1) of the closest conngction, the
Hague Convention will have to make a determination of which d_ellve,rP{ IS the
main delivery, thus giving the [ZJartles even a lesser degree of ﬁ,redlctabl ity., As
for the alternative in Article 3(2) of the Hague Convention, this solution gives
more predictability to the buyer, if it is applied. The vendor, however, will at
least have some certainty since this solution has some predictability. The main
problem of the Hague Convention is that if the parties_have not made a
choice-of-law clause, since the rules of Article 3 lack flexibility even though it
is difficult to predict how the courts might apply them to e-commerce.

371, See Morandiere-report, pp. 49-50, but again in relation to the previous and following dis-
cussions and the preparatory work to thé Norwegian Act on the Hague Convention,
Ot.prp. 15 (63-64), p. 9.
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5.3.4 Limitations to the choice made

5.3.4.1  Ordre public (public policy) - Article 6 ] o ]

The only limitation for the choice-of-law in Article 2 or 3 is laid down in
Article 6372 concernlnﬁ the doctrine of ordre public. The doctrine of ordre
Fubl_lc within Europe has not changed for the past century, which means that
he interpretation of ordre public in the Hague Convention is most probably
applied in the same way as the rule in the Rome Convention. Consequently,
the arguments under section 5.2.5.3 will have relevance under this section
and 1snot turther discussed.

5.3.4.2  An alternative application of the ordre public rule . .

The Hague Convention does not make an}/ limitations in relation to con-
sumer contracts. However, the signatory states to the Rome Convention and
the Hague Convention have made an exception for consumer contracts in the
laws implementing the Hague Convention. This is because the legal concept
of consumer was not introduced at the time of adoption of the Convention in
1951, The reason is that the Hague Convention did not foresee the needs of
consumers being a weaker party In international sales. Accordlngtl_y, some
legal authors have asked whether it is reasonable that the Convention shall
also be applicable to consumer sales, 373 As already seen, this was supported
by both the 13th Session of the Hague Conference in 1976,37 and the 14th
Session of the Hague Conference, but no official changes were made to the
Haque Convention. Since no official changes were made to the Hague Con-
vention, the official text of the Convention is still valid. Furthermore, the
Report on the Convention makes it clear that the Convention is applicable to
both commercial and Prlvate matters.35 This should typically include con-
sumer purchases. It is therefore my opinion that the Hague Convention can,
at least in Norway be applicable to consumer sales. _ .

_ However, | agree that there is a need to protect the consumers in certain
situations from not being deprived of the consumer rules of the country of

372. Dans chacun des Etats contractants, 'application de la oi déterminée Far la présente
Convention peut étre écartée pour un motif d'ordre public.” My translation: “In each Con-
tractm%State, the a%pllcgtlon of the law chosen by this Convention may be excluded due
to a public policy motif. o

373, See Joach|4m Benno, Consumer purchases through telecommunications in Europe, Oslo

, p. b4,

314, S%e_ Acts and Documents of the Thirteenth Session, Book I, pp. 177-185; Final Act of the
Thirteenth Session, p. 3b. _ o o

375. See Morandiere-report, p. 31: “Le President croit savoit qu’on a demandé de préciser dans
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their habitual residence, Taking into consideration the Hague Convention
and the Rome Convention, it iS only if the vendor or the Consumer comes
from Norway that the problem mighf arise.3% The vendor who has to present
himself in front of a court of another Contracting State to the Hague Conven-
tion might claim that it is the original text to which the foreign state must fol-
low the“rules. The consequence Is that it is the law of the Vendor’ habitual
residence or place of business that is applicable to the contract. The other sit-
uation is if the consumer has his habitual residence in Norway. If he presents
himself to another court than the one in Norway, e.g. if the consumer. accepts
to file a lawsuit in Spain because the vendor Covers the transportation and
accommodation expenses, the Spanish court will apply the Rome Conven-
tion, giving the consumer the_FOSSIblllty.tO applg Norwegian consumer pro-
tection provisions. However, it the Spanish vendor presents himself before a
Norwegian court, the Norwegian court will apply Spanish provisions. The
result is that the consumer might be deprived of the consumer rlqhts in Nor-
way. Moreover, in.a European persPectlve, the consequence is a lack of uni-
form solution, giving the parties a lesser degree of predictability. For certain
parties such a situation might result in forum shopping.. For example a Nor-
wegian consumer knows his rights according to Norwegian consumer ?rotec-
tion law also knows that if he files a lawsuit in Norway the court will apply
the vendor’s consumer rules which he considers will cause him an economical
loss, Since the Brussels/Lugano Conventions give the consumer the possibility
to file the lawsuit at the vendor place of business.317 the consumer might pre-
fer to travel to this other EEA country and file the lawsuit there. In this coun-
try they may grant him the protection under the Norwegian law, and he will
not suffer any loss. _ _
~An opinion could be that the consumer might be granted an ordre Fubllc
“Ilqht-appllcatlon", By this | mean that if the court comes to the conclusion
that the consumer is deprived of an essential consumer right, it might apply
the consumer rules due to Article 6.38 The E)roblem is that ordre Fubl_lc
should only be applied when there is an ethical and social incompatibly dif-

376. However, the situation in- Liechtenstein is also unclear, but this country is not a Signatory
State to any of Conventions in this thesis, _

377. This is the defendant’ place of business according to Article 2 of the Brussels/Lugano Con-
ventions. _ . . ,

378. Arreason why this may be a probable solution can be argued in two ways. Firstly, because
Norway has a general interest in havm? the same rules as the other Contracting”States of
the Hague Convention, and these countries exclude consumers applylng the Hague Con-
vention. Secondly, since Norway is highly influenced by the Europedn Union, and new pro-
visions show adaption of rules which’resemble at the Rome Convention, An example is
Article 3 of the Financial Agreement Act (Lov om finansavtaler av 26.6.99 nr. 46), giving
consumers the same rights as in Article 5 of the Rome Convention.
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ference between the two legal acts, and this is seldom the case with regards to
economical value. As a F-O'”t of departure, ordre public should not be applied
only bacuse it is in conflict with mandatory rules.3® Conse_quentl){, the courts
should be careful in applying an “ordre public-light,” if it'is only a conflict
with mandatory rules.

5.3.4.3 The Hague Convention in relation to Community law .

Community law is a limitation in relation to the Rome Convention, due to
Article 20 of the Rome Convention and ECJ court cases. Accordingly, one
mlﬁ1ht ask whether the same applies by analogy to the Hague Convention.
Although, it is not as certain as under tie Romg Convention, it can be argued
that if a legal conflict arises between two parties who have either their place
of business or habitual residence within the EEA, the Hague Convention
might be applied, but the rules of the Tre,at}/ of Rome will always gain prece-
dence over any national law. The result is that the Treaty of Rome is not an
actual limitation to the provisions of either the Rome™ Convention or_ the
Hague Convention. However, if the internal law chosen by these Conventions
is in disharmony with the Treaty of Rome and the provisions concerning the
free movement of goods and freedom to provide services, the application of

that internal law might be limited.30 .
In relation to e-commerce, the Communlt?/ law represents another obsta-
cle that makes it more difficult to predict the faw applicable to the contract.

5.3.5 Final remarks concerning the Hague Convention

The Hague Convention raises several problems in its application to e-com-
merce. Apart from the problem of whether digital products may be gualified
as goods_in relation to the Hague Convention, the problem of predictability
and clarity lowers the applicability of the Hague Convention. The main

object of the Hague Convention®Lis to bring stability, predictability and clar-
ity to the field of transborder commerce. However, due to the anonymlt}/_ of
the Internet, the choice-of-law rules are more difficult to apply. The location
of both vendor and buyer is difficult to determine on the Internet. 32

379. See Peter Arnt Nielsen, International privat- og procesret, Kgbenhavn 1997, p. 64.

380. Whether there is a disharmony between these provisions will have to stand a proportional-
ity test, as Guresented in the Céssis de Dijon-case and the Keck-case. See resépectlvely Rewe-
Zentral AG v. Bundesmonopolverwartung fuer Branntwein, case C-120/78 [1979] ECR
649 and the criminal_proceedings against Bernard Keck and Daniel Mithouard, joined
cases C-267/91 and C-268/91 [1993] ECR 6097.

381. See Morandiere-report, p 10 , , , ,

382. Thiswas also demonstrated under section 5.2.3 concerning the connection factors in elec-
tronic commerce in relation to the closest connection methiod in the Rome Convention.
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_Another probtem of the Hague Convention is that there is little flexibility
in the determination of the law applicable to the sale. If no connect,ln_? factors
can be found as to the location of the vendor, the legal predictability of the
buyer isvery limited. However, if there is no anonymity, the application of the
choice-of-law rules of the Hague Convention does not differ dramatlcallr
from the Rome Convention. The vendor, providing a digital Rroduct, will,
when dealing with professionals, have the privilege to apply the law of the
countri{ofhls place of business, o _ _
As for consumer sales, certain countries will experience problems since the
Hague Convention might be argued to include consumer contract in NorwaY.
inally, together with the uncertainty connected to consumer contracts,
the limitationof ordre public and community law presents further unpredict-
ability for the parties to the sale. ~ *
To conclude, the Hague Convention is applicable to e-commerce, but the
connecting factors might be difficuft to determine. This lowers the goals of
gmeot%gpvwear}tlon and raises the need to regulate transhorder e-commerce in

5.4  The United Nations Convention on Contracts in Inter-
national Sale of Goods (CISG)

5.4.1 General . _ '

The United Nations Convention on Contracts in International Sale of Goods

&CISG)_ i not an actual choice-of-law Convention with conflict rules. The
ISG is a substantive universal law governing the sale of goods. However,

there are aspects of choice-of-law %)vmons because of its application of scope

and character ofjus dispositivum.383 These rules are addressed in the following

section. Thereafter, the CISG is discussed in relation to Community law.

5.4.2 "The choice of CISG" - jus dispositivum _ .
The applicability of the CISG is determined by Article 1, somethin PFEV_I-
ously discussed in chapter 4.1. If the criteria in Article 1are met, The CISG is
applied to the contract. This means that if Article 1(1) (a) is applied, the CISG
IS a sort of “direct” choice-of-law rule leading to the application of the CISG,

383. See Peter Amnt Nielsen, International privat- og procesret, Kabenhavn 1997, f? 544, As for
the term "jus dispositivum” it is meant to those rules which ogg to make up the terms of a
contract unless ex ressl}é or impliedly excluded bg the contract. (See Ronald Craig, Norsk
Engelsk Juridisk Ordbok - Kontraktsrett, Oslo 1992, p. 29.)
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while if Article 1;1? (b) is applied, the CISG will need the application of
domestic choice-of-law rules. As a result, it is the substantive rules of the
Convention which are applied asjus dispositivum.

The CISG is divided into four parts and each part is divided into several
chapters. Without gomﬂ into the substantive provisions themselves, a small
overview is given over the structure of the Convention.

Part 1 concerns the sphere of application and general provisions, divided into two chapters
with respectively the same names. Part 2 concerns the formation of the contract, and has no
subsections. Part 3 is the main part of the Convention concerning the actual sale of goods.
This part is divided into five chapters, each with a subsection. Chapter 1 concerns general
provisions. Chapter 11 concerns the obligations of the seller. This chapter has several sections
dealing with dellverg of the goods and Randing over of documents (Section 1), conformity of
the goods and third party claims (Section II) and remedies for breach of contract by the
seller (Section I11). Chapter Il deals with the obligations of the buyer and has also three sub-
sections dealing with payment of the price gSec,tlon I] taking delivery (Section II) and reme-
dies for breach of contract by the buyer (Section II1). Chapter IV Concerns the passing of
risk. The final chapter is chapter £ Provisions common to the obligations of the seller and
the buyer. This chapter has six subsections; anticipatory breach and instalment contracts
(Section 1), damages (Section 11, interest %Sectlon III%, exemptions (Section 1V), effects of
avoidance %Sectmn V) and preservation of the goods_(Section VI). Part 4 has some final pro-
visions, such as declarations and how to become a Signatory State.

5.4.3 Alternative rules to the CISG o ) )
The character of CISG as ajus dispositivum, is indirectly expressed in Article
6 that states:

“The parties may exclude the application ofthis Convention or, subject to
article 12, derogate from or vary the effect ofany ofits provisions."

Article 6 clearly provides that the basic principle in international contract law
I that the parties are free to choose the law applicable to their contract - the
principle of party autonomy. The parties may exclude the CISG as a whole,
exclude parts of it or alter its provisions. 34 These exceptions may take place
at any time, even after the conclusion of the contract or when @ conflict is
manifested.Xb The reason can be drawn from the Convention’ aspect of pri-
vate international law promoting that the CISG should be in harmony with
the principal of party autonomy.”Moreover, the Article states that the parties
may derogate from the CISG and followed up by the Official Records3' con-
sidering that the derogation must be express or implied, not what other
choice can be made. Accordingly, such derogations must be interpreted as

384. See Bergem/Rognlien, p. 465. _
385. See Peter Arnt Nielsen, International raprlvat- 0g procesret, Kabenhavn 1997, pp. 552-553.
386. See Official Records 1981, pp. 249-250.
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mcl_udln% the choice of another law. The reason why not onl¥ an express
choice of another law was accepted was that “the principal of the autonomy
of the parties, which should be respected, would be weakened if there was
reference o express agreement onlé’,ﬂ _ _

~ The reference made to Article 12, concerning the declaration by Contract-
ing State preserving its domestic re(iuwements as to form, implies that the full
or partial exclusion of the CISG wil onlg_take place if the formal requirements
are met in the country of the forum, 38 Since the_question of validity of a con-
tract is not treated in‘this thesis, I will not pursuit this question any further.

~ The result is that Article 6 allows for parties to make a choice-of-law also
in e-commerce. The consequence is that one will have to determine if any
express or implied choice has taken place. As this question has been raised
under the topic of party autonomy of the Rome Convention, it will not be
discussed any further here.

5.4.4 Limitations to the CISG o )
The CISG in itself does not create any need for limitations. The Convention
will not, as a %mt of departure, be applied in a country that is not a Con-
tracting State.3 The result is that the CISG will always be an existing sub-
stantive law in the forum state. However, there are situations where the CISG
still may be considered to have its limitations.

Thefirst situation occure where the Fartles have chosen the CISG as the
law applicable to their e-commerce contract and the case is adjucated by a
court in a country that has not adopted the CISG. It could, in Such a situa-
tion, be found that the ?rovmons of the CISG were in dlsharmong with man-
datory contract rules of the forum. The result could be that the CISG would
be limited by these rules. _ _

The second alternative, also raised by some delegates during the confer-
ence of the CISG, concerns the situation where the parties have chosen a law
by derogation as mentioned in Article 6. This would be the situation if the
parties choose the law of a Contracting State, since then the implied exclusion
mlght be_contrary to the provisions of Article 1 paragraph 1(bl) of the
CISG.30 The choice of the law of a non-contracting Staie could also be in

387. See Official Records 1981, p. 250, the statement by the Argentinean representative Mr.

Boggiano, . .
388. Sengqoﬁn 0. Hannold, Uniform Law For International sales (3rded.), The Hague 1999, p. 129.
389. Unless it is applied in an arbitration court or chosen by two parties in and of a country that
' isnota contracth state and this state accepts the paity autonomy. See e.%/.l Giuditta Cord-
ero Moss, International commmercial arbitration - Party Autonomy and Mandatory
Rules, Oslo 1999,
390. See Official Records 1981, p. 250.
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contradiction with mandatory rules of private international law, However,
the choice made by the parties must have the same limitations as if the choice
had heen made in terms of Article 1, paragraph _1§b) of the Convention,
meaning after the contractual provisions of ervate international law of each
country. The result is that derogation from the CISG will have to address the
same [imitations as the Rome Convention and the Hague Convention. Conse-
quently, there are limitations as to mandatory rules, ordre public and commu-
nity law in regar,d to the law chosen by derogation from the CISG to another
Internal substantive law. - _
Finally, the question arises whether the CISG can be limited in relation to
Community law. Commuth law sets legal boundaries for commercial activi-
ties between the Member States. The influence of Commumtg law has also
impact for the EFTA-countries, which are also members of the EEA. However,
this does not lead to the idea, that the CISG, as an international Convention,
has to yield to Commu_m,tr law. Moreover, Article 94 of the CISG gives the
Member States the possibility to declare the Convention inapplicable for con-
tracts hetween States that are Members and that have same or closely related
laws. The European Union or EEA have not applied this possibility and con-
sequently, one could argue that the CISG cannot yield to Community law as
such. On the other hand, one_could also argue that Community law will be a
sort of limitation for the application of the CISG if there is a conflict between
them. This is because, although the CISG is an international Convention, it is
the internal substantive law in each Member State, either by transformation
or mcorporatmn. Community law, however, is a sort of Iex superior3L in
cases between parties from the Members of the EU or the EEA. In the EC]
case of Costad® the court held that national substantive law could not dero-
%ate from Community law. The reasoning, shows that the EU Member States
ave limited their sovereign rights in certain areas, In relation to e-commerce,
the free movement of goods and freedom to provide services are ?arts of this
limitation. The wording of the Treaty of Rome suRports this, to%e her with its
spirit and principles. Consequentl¥, is_leads to the conclusion that the Com-
munltg law cannot be derogated Trom if the CISG has provisions Prohlbltmg
these basic rights of the Treaty of Rome. In addition, it must be stated that the

391, See Finn Arnesen Introduksion til Rettskildelzren i EF (3rd ed.), Oslo 1995, pp. 80-81.

392. See Costa v. ENEL, case 6/64 [1964] ECR_1141. "It follows from all these observations
that the law stemmmq from the treaty, an independent source of law, could not, because of
its special and original nature, be overridden by domestic legal provisions, however framed,
without bem,? deprived of jts character as community law and without the legal basis of the
community itself being called into (iuestlon the transfer by the states from their domestic
legal system to the community legal system of the rights and obllﬁatlons arising under the
treat){ carries with it @ permanentlimitation of their Sovereign rights, against which a subse-
quent unilateral act incompatible with the concept of community cannot prevail.”
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CISG itself determines in Article 90 that it does not prevail over any interna-
tional agreements which have _alread)é been or may be entered into.3B
AIthough this does not directly aim at Community law, the reasoning is still
that other international treaties may gain precedence over CISG. Community
law will fall under this alternative since it has provisions that are transborder
and_influences commercial activities, hereunder also contracts. _ _

_The conclusion is therefore that If CISG has provisions that are in conflict
yvllth Clpkmlmunlty law, the former will have to yield, although such a conflict
IS less likely.

5.4.5 Final remarks ] _ _
The CISG differs from the other Conventions by presenting the parties an
uniform substantive law. In relation to the legal determination, the CISG
%ves the parties the Predlctablllty they need, together with flexibility due to
rticle 6. However, the CISG has some uncertainty related to its limitation
versus Community law. Another problem of the CISG is its lack of determin-
ing the validity of the contract. As for the Va|IdI'[%, this question will have to
be solved by other choice-of-law provisions such as Article 8 and 9 of the
Rome Convention. This emphasises the interaction between the Conventions
and a complexity of rules in this field which can create uncertainty. Finally, it
must be said that the CISG provides for better predictability and certainty
than the other Conventions, which raises the question of a need for a com-
mon substantive legal framework for the Internet, referred to by some as

Cyberlaw or lex Internet. 3

5.5 Conclusion _ _

In this chapter, the choice-of-law rules in the, Rome Convention and the
Hague Convention, together with the solutions in the CISG have been exam-
ined. A certain conclusion can be drawn, though divided in two.

On one hand, there are the professional parties to a contract, i.e. those
who will .not be considered consumers in a consumer contract. In other
words, this means the vendors of digital products and buyers who are not
considered consumers. When a professional party engages Rimself in a trans-
«action with another professional party, there will be some legal problems
related to determining which Convention is applicable and howthelr choice-

393. See John O. Hannold, Uniform Law For International Sales (3rded.), The Hague 1999, pp.

531-532.
394. See Post/Johnson: Law and Borders - The Rise of Law in Cyberspace, Stanford Law
Review Vol. 48:1367(1996), pp. 1367-1401.
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of-law rules are applied. However, in most of these situations, there will be
two professional Par_tles with equal interests in seeing the transaction
through. The result will often be that the parties will have the possibility to
chose the Iaw,aPpIJc,abIe to their contract, thereby achieving the required
degree of predictability and flexibility. If the parties do not choose the law
applicable to their transaction, the choice-of-law rules do not always give the
same solution. However, the Rome Convention ?;ves the parties prédictability
and to some extent more flexibility. The application of the closest connection
rule, however, may result in more uncertainty and unP,redlctablllty,, again due
to anonymity. The Hague Convention gives the parties less flexibility since
the rules are more fixed. However, due {o the anonymlt}/on the Interriet, the
arties will have even less Fredlctablllty prior to a court case. Therefore, the
ISG is the most predictable solution. _

On the other hand, the consumers are considered a weaker pa_rt?/ than the
rofessional vendor, and thus ?lven special protection due to Article 5 of the
ome Convention. However, the Rome Convention is not applicable in all

EEA countries and the rules are difficult to a,PIy. This leaves room for differ-
ent solution and, consequently, unpredictability for the consumer.

Finally, there are some common problems for both the professional and
the consumer since there are potential common legal obstacles in mandatory
rules and Community law that may influence the choice-of-law. However, a
common point of all' these problems, both for the consumer and the profes-
S|t%nal, ||s tt_he anonymity of the Internet. The question is whether there are
other solutions.



6. THE POSSIBLE SOLUTIONS

6.1 Introduction _ L _
This thesis has so far emphasised the need for more predictability and clarity
concerning the choice-of-law in cross border commerce. The problems of the
existing Conventions and their choice-of-law rules have been demonstrated.
However, the (iuest_lon if whether there are alternatives to these choice-of-law
rules. In the fo Iome chapters, | will examine what kind of solutions exist to
the choice-of-law rufes and see what would, de lege ferenda,3b be a good
solution in cross-horder electronic commerce transactions.

6.2  Solutions within private international law _
The existing rules (f;overm_ng choice-of-law in transborder_electronic com-
merce are a part of traditional private international law. The rules of the
Rome Convention and the Hague Convention have one or several connecting
factors determining the choice-of-law for the contractual obligation. The
rules of part%/ autonomy, the choice-of-law rule determining the” law of the
country of the vendor or the country of the buyer or a closest connection
method have been addressed. All thése solutions have been found to have
some problems. On the other hand, these rules cannot be excluded because
they are a part of contemporary law and also because they have provided
godd_solutions for many centuries, In this section, solutions provided by pri-
vate international law for electronic commerce are addressed. _
Within private international law, there are several solutions. Without
attempting to present a complete list of choice-of-law rules, the most
important rules that could be a f?“ed to electronic commerce are: the Party
autonom?/, lex loci contractus & e law of the place where the contract was
signed), lex fori (the law of the forum), the law of the place where the prod-
ucts are delivered, the loci orlgflnalls (the law of the place from which the
Product originates from), the closest connection, the law of the Rlace where
he server of the buyer Is located, the law of the place where the server of
the bugerl Iocate?. o _
_.Theé problem ot all these solutions is that they create a lot of unpredicta-
bility. As long as a law is chogen by referance to a sBecmc territory or action
the “rules of private international” law have a problem of uncertainty and

395. 1.e. how the law/rules should be.
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unpredictability. On the Internet, there is a large problem of identifying the
Fartles and the place where they are located. Consequently, one could say
hat the rules of private international law are not adequate in solving the
cross-border problems of electronic commerce. The courts might always
apply the exis mq rules and come to a solution, but the parties themselves will
have little predictability when determing the law of their contract. However,
if the anonymity of thie Internet was to cease to exist, the rules of private
international law could still play an important part in_electronic commerce.
As such, the solutions of the Rome Convention will in time end up as the
major solutions. Party autonomy will remain as a general principle, while the
closest connection with a E)resumptlon rule will to?e.ther with jurisprudence,
become a relatively safe rule gl_\/l_ﬂ% the parties a cerfain predictability and cer-
taln%wnhout leaVing out flexibility. _ _
~The Electronic Commerce Directive3% includes an interlegal. However
this is not a choice-of-law rule in relation to private international law, mean-
ing that this choice-of-law rule does exclude the contractual provisions and
alSo all consumer sales. o N
The solution offered by the Directive is a sort of "country of orlgln-r_ule,
which means that it is the law of the co_untrP/ of the vendor which determines
the law governing the transaction. If this solution is used on contractual obli-
gations it would certainly give the vendor predictability and certainty. Not-
withstanding that the consumers would be deprivéd of the consumer
protection afforded to them hy the country where they are domiciled, or
other mandatory rules of the cuntry to which the contractual obligations is
connected to but which law does not ?overn It. Furthermore, the consumer
will also have problems in identifying the vendor on the Internet due to the
anonymity, The result is that the "country of orlgm-rule is a rather good solu-
tion Since it is similar to the rules in the Rome Convention ’\Slthe presumption
rule in Article 4(2)) and the ones of the Hague Convention. Moreover, it gives
someone selling on the Internet the predictability and certainty when omg{
s0. However, the solution does not provide for the exceptions needed when |
comes to consumer protection and other mand_ator¥ rules, and the predicta-
bility for the buyers as to determining the choice-ot-law is lowered substan-
tially, The consequence is that the country of origin rule will have to either be
modified or another solution will have to found.” _ -
Another aspect of the country-or-origin rule is that it exemplifies the
change in private international law, where the focus has changed from where
the location of where an action took place, to the location of where the par-

396. Directive 2000/31/EC of the European Parliament and Council of 8 June 2000 on certain
legal aspects of electronic commerce in the internal market.
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ties are domiciled or established. In regard to e-commerce, this is an impor-
tant change that means that forum shopping may be avoided. For example
one cannot place an e-commerce platform in‘conffict with ones own domestic
provisions on a server in a foreign country in order to avoid court action.

Finally, the rules of private international law have all the same problem.
They attémpt to determine a location or action of the Partles behind a trans-
action. However, on the Internet, the persons behind the transaction can be
anonymous. This anonymity makes it difficult to determine a physical loca-
tion or where the action took place. The result is uncertainty and unpredicta-
bility, Furthermore, since their contemporary rules are limited to more than
one Convention, and these Conventions havé a limited scoBe as to how many
countries are contracting states, this causes the same problems and empha-
sises the need for better regulation.

6.3  Alternative technical possibilities to help private

international law = _ _ _

The main problem of private international law is that the parties can be anon-
ymous. Consequently, the trust of the transaction is seriously lowered. As
such, one of the main Problems of electronic commerce is to avoid anonym-
ity. This can be done technically. One method would be to glve every cus-
tomer of a digital product a username and password. The vendor would then
have the possibility to examine whether the customer is really who he claims
to be when the customer files an application to %et the password. The prob-
lem of this solution is that the consumer will not have the knowledge of the
vendor. The vendor on the other hand will know that there is a customer, but
he may have problems in the authentification of this customer.37 Moreover,
this method reduces the flexibility of electronic commerce by reducing the
time gained from electronic commerce. As such, electronic commerce would
more and more become like commerce done by EDI.

Another alternative is for the vendor to apply an order form where the
consumer must take an active step declaring himself as a consumer and when
statm% his habitual residence is limited to chose between the ones the coun-
tries the vendor intends to sell to, The advantaﬁe of such a model is that it is a
cost-efficient method of way of limiting the sphere of desired customers.38

397. Eg. the vendor may know the IP-number of the customer, but not be able to authetificate
hiS identity. The customer may claim to be someone else than he really is

398. See the research ?aper by Norwegian Research Center for Computers and Law, Legal Tech-
nology and Interlegal Issues, Qslo 1999, a paper to the E-CLIP project: http://
Www Jura.uni-muenster.de/eclip/.
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A third alternative is to have a mandatory use of digital signatures. The
Directive on Digital Signatures, 3 intends to give the parties ofan electronic
commerce transaction better predictability and clarity as to_the location of
the counterpart and_who he is. Digital signatures are a technical security s%s-
tem giving the receiver of a digital message the safety of knowing that the
message comes from the correct counterpart, which is actually who he claims
to be and that the.messat[:.e,has not been altered. The digital S|Pnature IS to he
followed by a digital cerfificate which can give the receiver all types of infor-
mation about the sender, e% the vendors annual income for"the past five
years so that the buyer might know that he is doing business with_a stable
company. However, the problem of digital signatures is that there is a need
for harmonisation of these signatures since different standards will increase
uncertainty. Within the EEA the Directive on Digital Signatures will probabIX
help this situation, while the problem will be how to deal with other non-EE
countries with other digital signatures. Moreover, digital signatures are a
technological solution. Like most Internet technologies there is a strong evo-
|ution, and most technologies are often met by countertechnologies to bypass
technological limits. Digital signatures may be overridden by other technolo-
?IES. Caonsequently, the digital 3|?natures echnology is not a 100% solution
or abolishing anonymity on the Tnternet. .

_ Finally, the technolog}/_ cannot prevent a legal conflict. The technology of
digital signatures and certificates can give the parties better predictability and
certainty and thereby give the parties better awareness how to avoid Ie(];al
conflicts. Moreover, the technology can also possibly be aﬂolled to give solu-
tions of npn-le%a_l character or an” out-of-court solution. However, If a legal
conflict arises, it is the law which has to provide a solution.

6.4  Self regulation _ - _
Since the Internet Is based on a new technology with new possibilities, legisla-
tors around the world have given the Interngt much attention. The restlt Is
that many new provisions are about to see or have already seen dayllﬁht. The
foI_Iowm]g consequence may he an overrequlated market. While the main
object of the Electronic Commerce Directive is to remove Ie?al barriers, the
result of the overrequlation is the opposite. This Is especially True when busi-
ness Partles have t0 deal with more than one country’ legislation. One i
tempted to ask whether there are solutions.

399. Directive 1999/93/EC of the European Parliament and of the Council of 13 December
1999 on a Community framewaork for electronic signatures, 0.J. L13 p. 12 19/1/2000.
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Electronic commerce is a business market with a need for regulation but
not oyerre?ulatlon. One should rather try to apply these existing provisions
than invent new ones. Furthermore, if the market needs more requlation one
could ask whether the market itself should be given the possibility to regulate
its own activities. In the USA and Australia, self-regulation has become an
important part of the regulatory process. When a segment of life has had a
need for re?ulatlon, the Initiative has often come from the actln? parties in
this segment. These acting parties are the closest ones to the actual needs and
the best to define them. This could be an option for electronic commerce. The
Eartles would get more predictability and certainty. The UNICITRAL Model

aw on Electronic Commerce ado?ted_ln 1998,40is an example of self-requ-
lation. A possibility for self-regulation is that it might, in time, become a part
of 3 %ountr Sinternal law. _

The problem of selt-requlation is that it may be the result of the needs of
only one of the parties. An example is that if the vendors on the Internet cre-
ate’a common set of regulations regulatmﬁ electronic commerce, the weaker
{J_artles, ie. consumers, and their needs will not have a central role. The solu-
ion could be to include many different parties in the creation of such a self-
requlation, both representatives for consumer, the public and the business.4l
However, In relation to the international aspect, the problem is that the more
parties are included in such a work, the more time it will take and probably it
will be more general and difficult to apply. _ _

Consequently, self-requlation is not @ final solution for electronic com-
merce. However, self- requlation isa good step on the way to establish a com-
mon set of provisions for international electronic commerce. This is due to
the fact that the requlators thereby will be able to identify the needs of the
parties acting in electronic commerce, and have a basic work material for fur-
ther harmonisation.

6.5 International unjform law _ _

In order to achieve predictability and certainty for the choice-of-law in trans-
border electronic commerce, one can say that'the best solution would be that
one would have one single set of provisions for electronic commerce. This set
of provisions_should then be valid in all countries. The question is whether
this is a PossLbIe solution. Could we imagine a universal law for the Internet
and would this be the best solution?

400. See http:/www.uncitral.org/en-index.htm (Oct 1999). o
401. An example is N-safe iwww.nsafe.no) a self-regualtion scheme which is based on the
colaboration between the Consumer Council and the e-forum (a group of e-businesses).
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A universal law for the Internet, referred to by some as a “Cyherlaw” 40or
Internet law, would give actmgnpartles in electronic commerce the predictabil-
ity and certainty needed, Furfnermore, this Cyberlaw would also have to be
interpreted autonomously, by an authorative court. This would be important
so that it would not make & difference whether the qual,confllct was to he
solved in one or another part of the world.408 Such a solution would not give
the parties the (s)arty autonomy as to the choice-of-law. However, party
autonomy would not be needed since the legal provisions in all countrigs
would bé harmonised and the parties would still be able to negotiate individ-
ual agreements, only limited by this universal law for the Internet. .

Could we |ma([1|ne a Cyberlaw? The establishing of an_international uni-
form law for the Internet is not an unthinkable solution. The creation of the
CISG, which is an international uniform law, has shown that it is possible.
TodaY the CISG is ratified and signed by over 50 States and more countries
are planing to become contracting states. However, if a similar solution were
to be adopted for the Internet it would have to be founded by the help of a
large international organisation such as the United Nations. Moreover, this
Internet law would have to have an autonomous interpretation, which is one
of the problems of the CISG, which has been interpreted differently in differ-
ent countries.

On the other hand, the largest problem of an Internet law would be the
harmonisation of one set of rules in all countries taking part in electronic
commerce. The common set of rules would be possible for certain areas, such
as business-to-business contracts. However, in certain specific areas, e.g. busi-
ness-to-consumer contracts, it would be more difficult to reach a common
level of protection. In the western world, or at least in Europe, it is clear that
consumers are to be granted a certain level of protection, since they are con-
sidered a weaker party. An example is the Distance Selling Directive, 4% which
illustrates the urge to protect consumers in a certain way. On an international
level, it is not certain that all countries would agree upon the same level of
{)rotectlon. Furthermore, there might also be other types of natignal manda-
ory rules preventing the creation 0f a international uniform law for the Inter-
net. The result is that the creation of an Internet law will be difficult. If an
agreement were to be found today, it is a risk that the provisions would be
very general.

402. See Post/Johnson: Law and Borders - The Rise of Law in Cyberspace, Stanford Law
Review \Vol. 48:1367(1996), pp. 1367-1401. _ _

403. One could also imagine a virtual court, applying the Internet for an international court
with branches in all’countries. _ _

404. Directive 97/7/EC of the European Parliament and of the Council, of 20.5.1997, on the
protection of consumers in respect of distance contracts.
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Finally, an international uniform law for the Internet (Internet law) is
probably” the best solution for electronic commerce.4% This would give ‘the
Partles a great deal of predictability and c_ertal_ntr. The court would not have
0 address several Conventions to ‘see which is 1o be applied. Moreover, the
parties would not seek forum shoHp_mg, since all courts would apply the same
provisions. However, even though it is possible that an Internet law is more
unlikely today due to the problems of establishing such common rules world
wide, Tstill believe that in time, this will be the best solution which will be
adopted for the Internet,

6.6  Final remarks . .

The main question in this chapter was how to find a %ood choice-of-law rule.
There are two alternatives: the first is to apply one of the traditional rules of
Prlvate international law and the other is to ‘elaborate an international uni-
orm law for the Internet. The former can be improved by technological
means, but the technology cannot prevent a legal conflict. "However, even
though it is the exwtmgi solution for electronic ‘commerce, the problem of
location on the Internet lowers the predictability and certainty for the partjes.
Moreover, the use of a connecting factor will alvays have a certain unpredict-
ability and most certainly if a closest connection method is applied.4% As for
consumer protection or other mandatory rules, the rules of private interna-
tional law will have a problem since a Clear choice-of-law rule will always
have to be modified if consumers or qthers are to be granted special protec-
tion. A solution of an international uniform law for the Internet'is a far better
alternative. With the legal work done on an international level on electronic
commerce, it is Possmle in time that one could go from self-regulation to an
International uniform law.

405. See Ralph Amissah: The Autonomous Contract, Elektronisk Handel - rettslige aspekter/
Nordisk arbok i rettsinformatikk 1997 - Randi Punsvik (ed.? Oslo 1997, pp. 16-18
406. See Hellge,Johan Thue, IRMA-MIGNON-formelen - En kon

liktskapende regei, Tidskrift
for RettSvitenskap 1965 pp. 587-610.






/. PROPOSALS FOR CHANGES, SUMMARY
AND CONCLUSIONS

7.1  Proposal for changes in existing choice-of-law provi-

sions within the EEA. _ _

Adopting a new International uniform law for electronic commerce may take
time, Therefore, changing the existing choice-of-law rules is the best alterna-
tive in the short term. This chapter addresses Broposals for such chanFes. The
aim of these proposals is to address the problems created by the electronic
commerce and the Internet when it comes to the application of the existing
choice-of-law_provisions within the EuroPean Economic Area (EEA). In the
following I will address the different problems of the Conventions of this the-
sis and come with proposals for changes.

7.1.2 The relation between the Convention . ) _

There are three Conventions that may govern the choice-of-law in electronic
commerce contracts, depending on the nature of the transaction and the par-
ties. In relation to digital products, it is uncertain whether digital products
will qualify under the term "goodsf of the Hague Convention and the United

Nations Convention on Confracts in International Sale of Goods (CISG).

1) In my opinion regard should be gli_ven asto cIarifyi,ngl the nature ofdi%ital
products. Furthermore, | do not believe that all digital products are either
services or %oqu, but that each digital Rroduct has to be determined individ-
uatIIy in each single case depending on the character and function of the prod-
uct.

2) The CISG will, in most situations involving EIOOdS and professionals, gain
precedence over the Rome Convention and the Hague Convention. However,
It is not certain that the CISG will be accepted as applicable if the parties can-
not be identified. A possible solution is to say that in electronic commerce the
CISG has to yield to the Rome Convention.

3) The relation between the Rome Convention and Hague Convention is the
most difficult one, since seven countries within the EEA have ratified the
Hague Convention and it gains precedence over the Rome Convention. This
Is, 0f course, not the case In consumer transaction since the Hague Conven-
tion has different rules from the Rome Convention and the rules 0f the Hague
Convention are very limited. The result is a confusion between these Conven-
tion which should be avoided. In my opinion, the Commission should take
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the initiative to suspend the Hague Convention. If the Rome Convention is
adopted as a provision in relation to Art. 249 of the Treaty of Rome, Norway
will' also have the same rules as the other EU countries. Furthermore, this
would only leave out Niger as a ratifying state to the Ha?ue Convention since
Switzerland has adopted rules of private international law similar to the
Rome Convention.

7.1.2 Changes in the Rome Convention .

If the Ha%ue Convention is suspended, this leaves the Rome Convention as an
important choice-of-law Convention within the EEA. However, there are
some uncertainties in the application of the Rome Convention that should, in
my opinion, be improved.

_ﬂa) The scope of the Rome Convention is genera_IIY very broad and only lim-
Ited to contractual obligations. However, in Article 5 there are some limita-
tions as to goods and services. The problem of determining the nature of
digital products may,  therefore, occur. As under section 7.1:2 (1), this will
have to'be more clarified.

() Article 3 of the Rome Convention addresses party autonomy. In my opin-
lon there is uncertainty in relation to Article 5 because consumers may have
to examine whether a’law has been chosen in the contract, and if so,if this
law deprives the consumer the consumer rights of the country of his habitual
residence. This is not always obvious. In my opinion there are two alterna-
tives, one of what is to adopt a new paragraph in Article 3, excluding the
party autonomy in consumer contracts. THis solution would’ make it much
easier for the consumer to directly apﬁjy Article 5. In addition, it is the vendor
who cannot deprive the consumer his rights, which means that if a Dane
wants to sell to German consumers he must check the German consumer
rights in relation to the Danish. My opinion is therefore that the Dane will
have more legal predictability than"the German consumer, and the German
law should be"applied dlrectl)é. o

~ Another solution would e to also adopt a new paragraph in Article 3,
limiting the paw autonomy in consumer contract to only chose the law of an
EEA-country. Within this area the harmonisation of consumer protection has
come to a certain level, and the consumer would have a certain kno_wledge of
his consumer rights through directives such as the Council Directive 93/13/
EEC of 5.4.1993 on unfair terms in consumer contracts or Directive 97/7/EC
of the European Parliament and of the Council, of 20.5.1997, on the protec-
tion of consumers in respect of distance contracts. If the latter solution was to
be adopted, this could give consumers a certain degree of predictability, How-
ever, this could also lead to the easier adoption of choice-of-law rules sus-
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Fendlng the consumer protection rule in Article 5. However, in my opinion
he suspension of consumer specific protection would undermine the essential
protection of consumers and should therefore not be done. In addition, con-
sumers should not be the ones to bear the risks of electronic commerce.

(c) Article 4 of the Rome Convention is basically a good rule due to the pre-
sumption rule, However, in relation to electronic commer;e, it may be diffi-
cult to determine the one “which is to effect the characteristic performance”
of the contract, mainly due to the anonymity of the Internet. In my opinion,
one should therefore seek to adopt a new ara(l;raph in Article 4 that clarifies
that in electronic commerce, the one to effect the characteristic performance
should be the one similar to the controller in Article 4 of the Data Protection
Directive or the establishment-location in the proposal for a Directive of elec-
tronic commmerce. Such an addition to the Rome Convention would limit
possible forum shop[)mq situations, where a company may claim they have
an establishment on the Internet.

Sgl) Article 5 of the Rome Convention is one of the most difficult Articles in
the Rome Convention. For a consumer, this is an Article that is difficult to
interpret. The aim of the Article is to protect the weaker party - the con-
sumer.407 The Article offers several problems of interpretation and makes it
unclear as to the situation when the consumer cannot be deprived his rights,
and who Is to bear the risk in relation to electronic commerce. One specific
problem is the interpretation of what specific invitation and advertising is,
and if a website can be an establishment. This has to be clarified in relation to
electronic commerce. A possible solution is to adopt a new paragraph spe-
cially intended for electronic commerce. This new ?_aragraph could state that
the consumer can depend on the consumer ﬁrotec ion_of the country of his/
her habitual residence if the vendor directs his/her activities toward$ several
countries mcl,udmﬁ the country of the consumer and the contract is entered
into due to this acfivities. The advantage of such an addition, may be that the
consumer does not have to prove that the Internet activities (webpages/e-
mails) are directed specifically to him/her or that country, but that the vendor
intended to sell to more countries than his own. Moreover, the consumer will
be protected as a weaker party. This is because the vendor ma1y due to this
Article, Timit his activities only versus one country - his own. This will then
also_be in éiccor(?ance with the Treaty of Rome ‘and the free movement of
services and goods.

407. See Giuliano-Lagarde Report, p. 23.
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]@%,Ar,tlcle 20 of the Rome Convention gives precedence to Community Law.
IS is not a direct problem, but as the Rome Convention stands today, the
vendor when selling to consumers in all EEA countries has to relate to’more
than 15 different consumer acts. This is a rather unﬁ)redlctable situation. One
EOSSIbIlIty is to have disclaimers and refusals to sell to consumers in certain

EA countries. However, this may be a problem in relation to the Treaty of
Rome and the free movement of services and goods. If a vendor refuses to sell
to a group of consumers, due to legal barriers, the question arises whether
this IS a sort of discrimination. It is my opinion that this can be a sort of dis-
crimination. Furthermore, the consumer Is also in this situation a weak party
and ,ma¥lnot have the possibility to address legally such problems. My opin-
ion is that there is a need to clarify whethér such disclaimers should be
accepted or not. If the disclaimers are the only way the vendor can limit the
sphere of consumers on the Internet, this should be considered an argument
for accepting them, while if the consumers are discriminated and cannot get
the same products anywhere else at a reasonable price, this could mean that
the disclaimer cannot he accepted.

M Fmally, when creating contracts, Article 5 presumes that the consumer is
only protected as a consumer if he is in good faith. This may be difficult to
determine on the Internet, since there is much anonymity. Another problem
arises also if the consumer uses the Internet while abroad and orders products
from a third country - is he them protected by Article 5? To this question | do
not have a solution.

In my opinion, some of these questions can be easily adopted, which may
agairi create a better environment for electronic commerce and increase it
within the EEA.

7.2 Conclusions and summary( o o
The red line of this thesis has been how the existing rules of private interna-
tional law will react on_the introduction to electronic commerce within the
EEA countries. The findings of the thesis can be divided into two groups. The
first group of problems encountered, relates to the determination of which
Convention aPpl,le,s to an electronic commerce contract involving the buying
and selling of digital products. The second group of problems ‘Involves the
application of thé actual choice-of-law rules in the Conventions. _
The first group of problems addressed the scopes of the three Conventions
to which countries within the EEA are Member States. These three Conven-
tions, the Rome Conventian, the Hague Convention and the United Nations
Convention on Contracts in the International Sale of Goods (CISG) encoun-
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ter several problems when determlnln%_whlch Convention can be applied to
an electronic commerce contract. The Tirst and_ most important problem is to
determine what type of transaction a sale of digital Products constitute. Due
to the introduction of d|%|t_al products, the border between services and goods
has become more uncertain and difficult to determine. Second, the applica-
tion of the Conventions depends on which countr%, IS a Member State or not.
However, due to the anongmlty_of the Internet, this can be difficult to deter-
mine. Finally, another problem”is to determine which Convention is applica-
ble to an electronic commerce contract when the scopes of more than one
Convention is found to be apPhcabIe. In other words, which Convention has
to yield to the other when hoth are found to be applicable, The conclusion is
that there is a need to clarify the so-called order of these Conventions within
the EEA. A vendor or b%yer of digital products should be able, in a better
way, to determine which Convention is applicable to a legal conflict. The best
solution would be that all countries within the EEA were to adopt the same
set of rules governing electronic commerce, so that there would not be any
doubt as to which Convention is applicable. o _

The second group of problems relates to the application of the choice-of-
law rules in the"Conventions. These are problems that arise once a Conven-
tion has been found to be applicable. The traditional rules of private interna-
tional law, found in the Rome Convention and the Hague Convention, are
based on a choice-of-law where a connecting factor detérmines the law cho-
sen, This connecting factor refers to a physical location, such as the habitual
residence of the buyer or the place of business of the vendor. These rules
have certainty, bu Since the Internet offers anonymity, these rules are diffi-
cult to apply: While the rules mentioned are single connecting factor rules,
there are also rules with several connecting factors. The rule of the_ closest
connection is a rule of multiple, connecting factors. The latter rule gives the
parties even more unpredictability since itis up to the judge to determine the
country to which the contract iS most closely connected. On the_ Internet,
there are few connecting factors. The few there are, are often difficult to
apply, e.g the place of the server. In addition, the choice-of-law rules are also
made more uncertain, due to mandatory rules, e.?. consumer protection.
Apart from the traditional rules of private international law, there are the
rules of the CISG, which is an international uniform law. The advantage of
the latter is its predictability _and_certal_nty. Its problems are that sincé the
Convention is international, it will be interpreted by several courts world
wide. The result is that one risks to have different intérpretations in different
countries. This gives the parties a lesser degree of certainty. However, the



166 Internet and Choice-of-law

rules of the CISG seem less un?_redlctable than the rules of the Rome Con-
vention and the Hague Convention. _ _

The conclusion of these two groups of problems is that there is a need to
get a clearer and more predictable situation. The parties of electronic com-
merce transaction need to be able to predict their legal situation. The ques-
tion Is: how can this be achieved? _ _

Once a problem has been elaborated, one cannot at least in a legal envi-
ronment, abandon the existing rules. The judge cannot reject a case if he finds
the legal rules to have a ﬁroblem, but he must find an alternative solution.
The question is whether there are alternatives to the existing, rules within the
EEA, which are better. Several alternatives have been examined. As such, it
does not seem that the traditional connectln? factors in private international
law have any solutions better than the ones a read%/ existing. Another solution
which could better the anonymity of the Internet is the use of dlglltal signa-
tures and certificates. However, these are technical aids and not legal solu-
tions. Finally, it seems that there are two other options possible. The first is
self-regulation that ml%ht lead to the second option, which is an international
uniform law for the Internet. The first option, is a solution based on the fact
that electronic commerce is a field that needs regulation, but which should
not be over-regulated. As such, one should leavé it to the acting parties of
electronic commerce to find solution and determine their own needs. How-
ever, such solutions should contribute to the elaboration of an international
uniform law for the Internet, orjust electronic commerce. My opinion is that
there should be an international uniform law for the Internef, since there are
many different legal fields involved in an electronic commerce transaction
including digital product. Legal fields as intellectual property rights and pri-
vacy are as important in an électronic commerce transaction as the contrac-
tual aspects. However, there are problems with an international uniform law.
Its main Problem will be to find a common base with all countries dealing
with electronic commerce. The main problem will most often be to find the
same hase when it.comes fo mandatory rules that are often different, even
within Europe. An international uniform law stands the risk of being too gen-
eral and not specific. In addition, the largest Problem of an international uni-
form law is that in its interpretation it should be autonomous, or otherwise
the uniform law will losg its predictability and certainty when applied in dif-
ferent countries under different courts. o

However, until an international uniform law is achieved, one may hope
that the solution offered by the Rome Convention, with possible chan%es
may better the situation for electronic commerce. To conclude, in 1936
Nikolaus Gjelsvik, a No,rweqlan professor published the second edition of his
book in private international law. The first phrase of his book is almost pro-
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saic. “As one knows, there are rather many legal societies on this earth” 4B
This is as valid now at it was then. The question is whether the ones acting on
the Internet really “know™ this.

408. My transalation, see Nikolaus G#'elsvikb Millomfolkeleg privatrett, Oslo 1936, p. L “Som
ein veit er heller mange rettssamiund pajordi”.
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